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DRAFTING NOTE — NOT PART OF THE CODE

1. Purpose and status of this edition

This edition addresses the institutional defect examined in the draft article, “The Problem
with the 2015 Eritrean Codes: They Are Not Law.” The Ministry of Justice’s 2015
publication contains a mature and extensive draft Criminal Procedure Code, but it does not
contain a constitutionally sufficient act of enactment by the National Assembly. Preparing a
code, consulting upon it, revising it, printing it and announcing it are indispensable stages of
law reform. None of those stages, separately or together, substitutes for the constitutionally
required decision of the lawmaking body. This edition therefore treats the Ministry’s work as
the substantive draft placed before the National Assembly and supplies the missing legislative
transaction: consideration and enactment by the National Assembly of Eritrea.

2. The constitutional allocation of lawmaking power

The correction begins with the Constitution of Eritrea. Article 31(1) establishes the National
Assembly as the supreme representative and legislative body. Article 32(1) empowers the
Assembly to enact laws and provides that no person or organization may make a decision
having the force of law unless authorized by the Constitution or by an Assembly Act. Article
33 then requires a draft law approved by the Assembly to be transmitted to the President for
signature and publication in the Official Gazette. A criminal procedure code is primary
legislation of exceptional constitutional importance. It regulates arrest, search, detention,
prosecution, trial, evidence, punishment, appeal, habeas corpus and extraordinary review. It
determines both the coercive authority of the State and the legal protections of persons
subjected to that authority. Such a code cannot acquire domestic legal force merely because
an executive ministry drafted or published it.

3. The 1993 initiative and the authority of the Ministry of Justice

The constitutional correction does not diminish the value of the initiative begun by the
Provisional Government of Eritrea in 1993. Article 2(4)(5) of Legal Notice 14/1993 entrusted
the Ministry of Justice with drafting and codifying laws. That was a proper and important
assignment of technical responsibility. It authorized the Ministry to study existing law,
organize a law-reform process, convene experts and stakeholders, prepare proposed
provisions, revise them and present a completed draft to the competent political institutions.
Drafting authority and enacting authority are nevertheless different powers. Legal Notice
14/1993 did not purport to make the Minister of Justice the supreme legislature, did not
delegate the National Assembly’s entire authority to enact primary codes and did not provide
that a document becomes law when the Minister publishes it. The Ministry prepared the
proposed law; the National Assembly makes it law.

4. What the Minister’s statement records

The statement headed “Codification of the Criminal Procedure Code of the State of Eritrea,”
signed by the Minister of Justice on 15 May 2015, provides a valuable account of the Code’s
preparation. It explains that the Ministry assembled international experts in criminal
procedure to work with a Law Reform Committee composed of Eritrean legal professionals.
It describes meetings, correspondence, research and consideration of the experience of other
countries. It further records that the initial draft was exposed to professional and institutional
stakeholders involved in criminal justice, including judges, public prosecutors, advocates, law
lecturers, police officers and other legal professionals. A later stage reviewed practical
problems encountered in Eritrean criminal procedure and introduced amendments before the
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completed draft was presented. The statement fairly characterizes the work as long and
demanding and reflects the considerable effort and resources devoted to it.

5. The Minister’s description of the proposed system

The Minister’s statement also describes the proposed Code as basically adversarial and
identifies its intended balance. It seeks to protect the rights of an accused person from the
reporting of an offence through final judgment while recognizing the interests of the public in
the criminal process. It anticipates that the Code will require amendment as conditions
change. These observations are useful in understanding the architecture of the draft and the
intentions of those who prepared it. They also help explain why the National Assembly could
adopt the completed text without significant substantive revision: the draft resulted from
prolonged technical work, comparative study, consultation with the principal institutions of
criminal justice and review informed by Eritrean practice.

6. Why the Minister’s statement was removed from the Code

The Minister’s statement has nevertheless been removed from the legislative text. It is an
executive foreword and account of preparation, not a provision enacted by the National
Assembly. It contains no rights, offences, jurisdictional rules, procedures or remedies
intended to operate as law. Its signature cannot perform the constitutional function assigned
to the National Assembly, and its assertion that the drafting effort had produced the Criminal
Procedure Code cannot itself give the draft legal force. Retaining the statement between the
title page and the operative Code could obscure the distinction between the author of a draft
and the maker of a law. Its historically and interpretively useful substance is therefore
preserved in this Drafting Note, while the statement itself is excluded from the enacted
instrument.

7. What the Prelude contributes

The Prelude contains an unusually helpful explanation of the draft’s normative objectives. It
states that criminal procedure must maintain a balance between the fundamental rights of the
accused and the interests of the public throughout the process from complaint to final
judgment. It identifies the presumption of innocence, proof beyond a reasonable doubt,
protection from unwarranted investigation and prosecution, access to counsel where needed,
due process, and speedy and just investigation, prosecution and trial. It recognizes the public
interest in preventing and prosecuting offences, the participation of alleged victims, and the
need for clearly allocated responsibilities among courts, prosecutors, police, prison
authorities and other institutions. It also records the influence of experience under the
Transitional Criminal Procedure Code, comparative practice and relevant indigenous Eritrean
laws, traditions and community practices.

8. The Prelude’s institutional assumptions

The Prelude further observes that effective operation of the proposed Code depends upon
institutions established and functioning under law and upon public understanding of criminal
law and procedure. It presents the Code as operating together with the Penal Code and other
relevant legislation to advance peaceful and secure life under law, prevent and combat crime,
and ensure the just treatment of offenders. These points remain important. A criminal
procedure code cannot protect liberty or public safety merely by existing on paper. Courts
must be independent, prosecutors and police must act within law, defence counsel must be
available, detention institutions must be accountable, and the public must understand both its
rights and its duties. This Drafting Note preserves those explanations so that the Code’s
institutional and rights-protecting purposes remain visible.
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9. Why the Prelude was removed from the enacted Code

The Prelude has been removed from the enacted text because it is explanatory rather than
operative. It does not identify which of its propositions creates an enforceable right, confers a
power, imposes a duty or supplies a remedy. Those legal consequences must be determined
from the Preamble and Articles enacted by the National Assembly. Leaving an extended
explanatory essay inside the Code before the enactment Preamble could also create
uncertainty about its legal rank and whether every descriptive statement was intended to
operate independently as law. Removal does not reject its values. On the contrary, its
principal themes are preserved here as legislative history, many are embodied in Articles 1
through 197, and the revised enactment Preamble expressly recognizes the Eritrean
foundations of fair criminal procedure.

10. Treatment of the original 2015 Preamble

The original 2015 Preamble presented important substantive findings but ended with the
legally inadequate formula that the Code “is issued.” It did not name the National Assembly
as the lawmaker, state the Assembly’s constitutional authority, record an Assembly vote or
declare that the Assembly enacted the Code. Its most valuable findings have therefore been
retained, while its defective enactment formula has been replaced. The revised Preamble
records, without questioning the historical validity of the Ministry’s assertions, that age-long
Eritrean indigenous laws and values recognize the necessity of fair opportunities for accusers
and persons accused of wrongdoing until judgment; that this culture should be preserved for
posterity; that fair procedures should distinguish offenders from the innocent through speedy
and just investigation, prosecution and trial; and that fair criminal procedure and substantive
criminal law together promote order, peace and stability. Their retention confirms that due
process and fair criminal procedure are asserted as Eritrean legal commitments, not merely as
values imported from elsewhere.

11. The revised Preamble and the missing act of enactment

The revised Preamble supplies the constitutional authority and enactment language critically
missing from the 2015 publication. It first identifies the National Assembly’s status and
exclusive primary lawmaking power under Articles 31(1) and 32(1) of the Constitution. It
then distinguishes the Ministry’s legitimate drafting assignment from legislative enactment,
acknowledges the 1993 initiative, commends the Minister, the Law Reform Committee,
participating professionals and experts, and records the Assembly’s decision to adopt the
substantive draft without significant revision. It preserves the findings concerning Eritrean
legal tradition and fair procedure. It concludes with an express operative formula: the
National Assembly of Eritrea enacts the Code in exercise of its constitutional powers and
duties. The Code’s legal authority therefore derives from the Assembly’s enactment, not from
the Ministry’s 2015 publication.

12. Preservation of Articles 1 through 197

Except for the replacement of the original Preamble, the Ministry of Justice’s substantive
draft is kept as it is. Articles 1 through 197 have not been substantively rewritten,
modernized, expanded, contracted or reorganized in this enactment edition. No power, duty,
right, restriction, procedure, safeguard, remedy, transitional rule or internal allocation of
responsibility has been intentionally altered. The National Assembly’s adoption without
significant revision is thus visible in the identity of the operative text. The changes made
outside the Preamble are publication changes only: consistent headings, automatic numbering
that preserves the source hierarchy, correction of obvious typographical or source-extraction
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defects, removal of original printed-page artifacts, bookmarks, a recalculated table of
contents and continuous pagination.

13. Matters deliberately left for later legislative review

This enactment exercise is not a comprehensive substantive reform of the 2015 draft. It does
not decide whether every institutional title, monetary amount, cross-reference, procedural
deadline or policy choice remains optimal for present conditions. It does not silently reconcile
the Code with later legislation or with institutions established after the draft was prepared.
Those questions require a separate constitutional, human-rights and operational review and,
where a change is warranted, a transparent amendment enacted by the National Assembly.
Keeping that later task separate protects the integrity of the present transaction: this edition
supplies the missing constitutional enactment while faithfully preserving the draft that the
Ministry prepared and the Assembly chose to adopt.

14. Use of the removed materials

The Minister’s statement, the Prelude and the original Preamble remain relevant legislative
history. They may assist a court or other reader in understanding the preparation of the Code,
its adversarial orientation, its intended protection of accused persons, its recognition of
victims and the public interest, its reliance on experience under the Transitional Criminal
Procedure Code, and its claimed roots in Eritrean traditions and values. They cannot,
however, override the enacted Articles, confer authority withheld by the Constitution or
substitute for the Assembly’s enactment. Where the operative text is clear, the enacted text
governs. Where interpretation is genuinely necessary, the historical materials may be
consulted consistently with the Constitution, the revised Preamble and the Code as a whole.

Page 5 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

TABLE OF CONTENTS

BOOK I — THE COURTS, PROSECUTION, DEFENSE AND INVESTIGATION........ 12
TITLE I — GENERAL PRINCIPLES AND PROVISIONS........ccoceevieeierreereeeeeeen. 12
Article 1 — Short Title and Repeal.........cccoocuveeeiiiiiiieecieeeceeceeeeeee e 12
ATHICIE 2 — ODJECHIVES. .. viieeeeeiieeieereeete ettt et eteeste e e e seaesaeessteesseessnesnes 12
Article 3 — Scope of APPLiCation..........eccvieeiierieeiieeieecie e 12
Article 4 — TranSItion......coeerueriereerieeiereereet ettt 12
Article 5 — Duty to Follow ConsStitUtion..........cceceerieerieenienseenieeieeeieeseee e 12
Article 6 — Double Jeopardy.........ccceceerierrieenieeiieieeeee e 12
Article 7 — Right to an INterPreter.........eovierrieriiernieerieeee ettt 13
Article 8 — Definitions.......coeevvertirieiieniereeeete ettt 13
TITLE IT — THE COURTS.....coittitirteeetertetee ettt sttt sttt s saesae s eaees 15
Chapter 1 — The Courts: General PrincCiples..........cccoevuerviieriincierniienieenieeieeneeeeen 15
Article 9 — Powers and Duties 0f COUItS.........ccceevuerrierierieneerieenieeieseeseeseeenne 15
Article 10 — Independence of JUd@EeS.........ccecveevvirrierrieiniieieeieeeeeie e 15
Article 11 — Prohibition of Trial and Punishment Other Than by Courts......... 15
Article 12 — Recusal of JUA@ES........ccceeriiriiiniiinieecieeeeeieeeeesee e 15
Chapter 2 — ACCESS t0 the COUITS.......uueeeerieeeiiieeecieeeeireeeseeeesreeeeseeeeesraeeessaeaanns 15
Article 13 — Courts to be Open to PUDLIC........ccccovcviiiiiiniiieiiieiiecieeeeciee 15
Article 14 — Right of the Accused to be Present...........cccceeveerierveeeneeneeneennne. 16
Article 15 — Authority to Exclude Individuals.........ccccceeviieniiieniiinnienieen. 16
Article 16 — Form and Appeal of Order Limiting Access to Court Proceedings.16
Chapter 3 — Jurisdiction Of COUTTS.......cccercveriieriieeiienierterteee e erieesre e seesneees 16
Article 17 — Subject Matter Jurisdiction for Trial of Offences......................... 16
Article 18 — Territorial JurisdiCtion..........cceeeveerieeriieenieenieceeeeeee e 16
Article 19 — Territorial Jurisdiction in Cases with Multiple Charges or Multiple
DefeNAANTS. ....c.eeiieiieieeieetetteeet ettt ettt st sae e 17
Article 20 — Venue for Reinstatement..........c.cevveevuercieerieneeneerieeieerieseeseeseeenne 17
Article 21 — Change of VENUE.........ccccuevriiriiiieiieiecieeeieesre et sveesee e e 17
TITLE IIT — THE POLICE, PROSECUTION AND DEFENSE......c.cccccceviiiinieeieenee. 18
Chapter 1 — Law Enforcement: Prosecutors and Police Officers.......c...ccccceeueneen. 18
Article 22 — Powers and Duties of Police Officers.........cccocvvvieveeverveneneennen. 18
Article 23 — The Attorney General...........ccceevveeriieriieeniieenieerieenieeneeeseessaeesneees 18
Article 24 — Powers and Duties of Prosecutors..........ccocceeeeveerieereeneesiesseennens 18
Article 25 — Recusal of Prosecutors, Other Officials and Police Officers........ 18
Chapter 2 — The Defense.......ccuiccieeiierieeieeieece et ae e ve e aeessaesaneas 19
Article 26 — Representation by Counsel..........c.ccceevverviercieeniiennienieeeieenieeeeens 19
Article 27 — Right to Appointed Counsel...........cccccoeviieiiiniiiiniieniieeieeeieeeene 19
Article 28 — Obligations and Rights of Defense Counsel..........c.cccceeevuernnennee. 20
TITLE IV — INVESTIGATION......ceoctiitiieeierieeieetese e ste st ete et siessaesseesseesaesneenseens 21
CRADLET 1 —— ATTOSE. eeeuvieeiieeeiieeiteeiieeeteestteeieesteesebeessaeeseessseessseesseessseesssessssessseesnses 21
Article 29 — Arrest With Warrant Preferred...........coccovvievieniienieneeneenceneeneene 21
Article 30 — When Arrest Warrant To Be Issued..........cccceevveenieenciieniiennienns 21
Article 31 — Issuance and Service of Arrest Warrant...........ccocceeeeereeneenveennens 21
Article 32 — When Arrest by Police Officer without Warrant Allowed............ 22
Article 33 — Arrest - HOW Made.........cooieiiiiiiiiiiiiieeieeteeieesteeee e 22
Article 34 — Arrest by Private Persons..........ccceecueeecieenierniiennieeniesniesseessneenns 22
Article 35 — Duty of Assistance to Police Officers.......ccccoeverveeriercierneennene 22
Article 36 — Protection of Persons Acting Under Authority.........cccccevevveennen. 23

Page 6 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

Article 37 — Release from Police Station...........cccceevverieriieriieriieeneenieneeeeene 23
Chapter 2 — Searches and S@IZUTES...........coccuereiiirieniieenienieeeeeeee e eee e 24
Article 38 — Search of Arrested Persomn..........ccceevueevierrieeriernieeiieeiesieesieseeeeene 24
Article 39 — Emergency Medical Examination of Arrested Person at Request of
POLICE OFfiCOT..uiuieiieieeieeeeee ettt sttt et sae e 24
Article 40 — Order for Medical Examination by Court.........cccccceevvveeerieennnnn. 24
Article 41 — Stopping and Detention of Vehicles.........cccceccevviinirneniienceniennnene. 24
Article 42 — Warrant Required for Search of Premises and Vehicles............... 24
Article 43 — Search WaITanLS. ........coovueeriiieriieeniieeiieeie ettt 25
Article 44 — Compliance with WarTant..........cccceeeevieeiiennieeniieeniiessieesveeeveens 25
Article 45 — Seizure of Articles during Lawful Search.........c.cccceevenninnnnnen. 25
Article 46 — Storage and Disposal of Seized Property.......c.cccceeeveeerveercvennnnenn. 26
Article 47 — Searches by Person of the Same SeX..........cccccevvieveenervienceniiencnne 26
Chapter 3 — Investigation of Criminal ACtiVity.......cccceveveercierriierieenieerieeeeeeeeee 26
Article 48 — Right to Make a Complaint of Criminal Activity.........cccceeceruennen. 26
Article 49 — Putting Complaint into Writing.........ccceeeveevviereieensieenienieencieeneeens 26
Article 50 — INVeSZAtION. .. ..ciriiiriieriteeieerte ettt ettt s et e e 26
Article 51 — Review of Refusal to Investigate...........cccoecueerienviernvensieeneeniennne 27
Article 52 — Diary of InVestigation.........cccceveevvereereriieneenieeieneee et 27
Article 53 — Interviewing WitNeSSeS.........cevveerverriernieerieenieesreenreesseessneenens 27
Article 54 — Interrogation 0f SUSPECES.......cccveverrieriereeieeiereeeeee e 27
Article 55 — Recording of Statements before A Court.........cccceeeveeerveercreennnnenn. 28
Article 56 — Arrest of Suspect during Investigation...........cccceecvereereereeneennenne 28
Article 57 — Notice of Appearance in Lieu of Arrest........cccecceeerverrieencreenneenne 28
Article 58 — Contents of Notice of Appearance............ccccueeeeveeeeveerieveeeveeennnen. 29
Article 59 — Report of INVeStiGation.........cceevverriieriieenieenieeieenreeseeeseeeeeee e 29
BOOK II — PROSECUTION AND INQUIRY ....cootisttiiiriinieneenieeieeeeeee st see e e 30
TITLE I — SETTING IN MOTION PROSECUTION AND INQUIRY.......cccccereruenen. 30
Chapter 1 — Commencement of Proceedings..........cccevveereervieriieesiennienneeneeneeseenne 30
Article 60 — Procedure after AITESt........covueerueerierierienieeieeieere et 30
Article 61 — First Appearance in COUTt..........cccevueeeeiueeeeiiieeeesieeeeeereeeesseeeennns 30
Article 62 — Duty to Commence Proceedings...........cceceeeeveenieeniieeniieenireenneenns 31
Article 63 — Cases Where Proceedings Should Not be Instituted..................... 31
Article 64 — Proceedings Involving National Security.........ccccecervveriiienvieennen. 31
Article 65 — Form of Refusal and NOtiCe.........cccoecveeviienienienieeieeeeeeeeeeae 31
Article 66 — Review of Refusal to Commence Proceedings............ccccccvveenneen. 32
Article 67 — Form of and Decision on Application for an Order to Institute
PrOCEEAINES. .. ceceveiiieeieeieeet ettt ettt e et e e te e st e saeesasessse e aeessseensnesnseas 32
Chapter 2 — Pre-Trial Detention and Release..........cccccceevevueeeiciieecieeeeieeeeeeeeneenn 32
Article 68 — Purpose of Pre-Trial Detention..........cccecceeevveerienrierneenseeeneenvennnns 32
Article 69 — Pre-Trial Release........ccccceeviiiriieniiniiiniieieeeeeeeee et 32
Article 70 — Conditions upon Release...........ccccceeviierieenienciienieeieeeeeveeeieens 33
Article 71 — Conditions of Bail.........cccecevieriiniieniinienieeeeeeeeee e 33
Article 72 — Amount of Bail to Be Secured...........ccccceveerviirneinieniennienienene 34
Article 73 — Finding of GUATantorsS.........ccvevcveerieriieriienienieneeeeeesieeseeeseesnens 34
Article 74 — Obligations of GUATaNTOTS.........ccceeeveerierrreeesieeriieeneeeseeeseeesaeeens 34
Article 75 — Discharge of GUArantors............ceceeeeruerceereenenieeneeseseeseeseeseenne 34
Article 76 — Form and Duration of Bail Bond..........ccccceceviiveininiineniicnienene 34
Article 77 — Release upon Court Order or on Bail...........cccceeeeiieiiiiiiiinieenns 34
Article 78 — Revocation of Pre-Trial Release.........ccccceceeverienenvennieneeneneenen. 35

Page 7 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

Article 79 — Forfeiture of Bail.........ccccoevierieniinieieeieeeeeeeceeeee e 35
Article 80 — Conditions of Detention and Release Pending Completion of
INVESTIGALION. . .eetiiiieiiiieee ettt ettt et e e e rre e e s e are e e e s ennne 35
Article 81 — Application for Pre-Trial Release..........cccecueverirriernieniiennienniennne. 37
Article 82 — Hearing and Decision on Application for Pre-Trial Release......... 37
Article 83 — Review of Decision on Application for Pre-Trial Release............ 37
Article 84 — Release during Trial..........coocueerieiiiieiniiiiieeeeeeeeeee e 37
Article 85 — Detention during Trial.........cccecceeevieiniiieriieniieniierieeeeeee e 37
BOOK IIT — PROSECUTION AND TRIAL....ccitttiiiiiiiiiteeeeeeeeeciirteeeeesseseineeeeeeeeseesaane 38
TITLE I — PROCEDURE AT COMMENCEMENT OF PROSECUTION................. 38
Chapter 1 — CRarge........oooiieiieieeieeteeee ettt ettt st be e st e e e eas 38
ATticle 86 — PriNCIPIe......coouiieiieieeieeteee ettt 38
Article 87 — Framing, Filing and Service of Charge.........cccceceevverveenieniennenn. 38
Article 88 — Setting Trial Date.........ccccveeeiieriiieiieeieeiteeeeeee e eee e e eaee e 38
Article 89 — Charge Wrongly Filed..........cooceiiiiiiiiiiiiienieeeeeeeceeieeeeee 38
Article 90 — Content Of Charges........occveeeeerrieereenierieenieereesresseeseeesreessnesnees 39
Article 91 — Included and Alternative Offences..........coccevevereiereeneeniencienseenneane 39
Article 92 — Joinder of Charges........c.cocvveecieerierriienieeieerteecieesee et 39
Article 93 — Joinder of ACCUSEd.......c.covueevierierieieeieeeete et 39
Article 94 — Effect Of EITOTS......couiririiirierenierteeeeeseeeeeeeseeeeeete e 39
Article 95 — Amendment or Replacement of Charge..........ccecceveveeverneeneeneenne 39
Article 96 — Effect of Amendment or Replacement............cccoeeveveiierieeenienennen. 39
Article 97 — Withdrawal of Charges..........cecceeverieneriienieieeeneeeeeeeeee e 40
ATICle 98 — DiISChAIZE. ... .eeiuieeiieiieeieeteee ettt ettt be e e e s eeesaee e 40
Chapter 2 — DISCIOSUTE.........ccevieeeiiieeiiieeeiieeereeesteeesreeesreeseaeeeessaeeessaaeesssneesnsees 40
Article 99 — Duty t0 DISCIOSE.....c.cueevcveiriieiieeiieeieerte ettt sve e 40
Article 100 — What t0 DiSCIOSE.......ccceeriuiiiiiiiiieiiieeieeeeee et 40
Article 101 — Application for Non-disclosure...........cccoeeveeevieercieencieenieeenieennnenn 41
TITLE IT — TRIAL ...ttt ettt et e e s et teee e e s e s s asbaeeeeesssssssnssnaaaaeessanns 42
Chapter 1 — General ProViSIONS........cccueeeuierieriieenienieentesreeseesseeesseesvessseessessseenns 42
Article 102 — Witness SUMIMONSES. ........ceeuerruierrieerieeieenteeieeesteeseeseessveeseenns 42
Article 103 — AITESt WAITAN . c...cc.eerueeiereenierieniteieetesieeseestesseesreeeesseeneesanesaeas 42
Chapter 2 — HeaTrINE.......eoitieiieiteeieeiteetee ettt et s et e st e sbe e s e e saee e 42
Article 104 — Opening of Hearing..........ccceecveerierniieniieenienieeeieesieeneeeveesveenns 42
Article 105 — Attendance of ACCUSEd........cocerierierieriienieieeiereee et 42
Article 106 — Verification of Identity.........cccceeeveerieenieniienieenieeeeeceeeeeeeeen 42
Article 107 — Reading of Charge..........cceceeievirsienieneeieeieseeeeeese e 42
Article 108 — Objections to the Charge...........ccceevveerieerieenieenieerieeieeseeeeenn 42
Article 109 — Settlement of ObjeCtions.........ccueeeveeeieecieeiieecreeeee e 43
Article 110 — Plea of ACCUSEQ......cc.ervuerierienieiiieieeierteeeee et 43
Article 111 — Plea of NOt GUIltY.....cceeeueevieeieeiieeieee e 43
Article 112 — Plea of GUIlLY.....coovivciieriiiiieieceeeceeeete s 44
Article 113 — Amendment of Plea and Bond for Victims’ Losses.................... 44
Article 114 — AdJOUINMENL..........coeviriieerieeiierieeieeeie et e sresseeeseeesseeseeesseenaeens 45
Article 115 — Limitation on Adjournment and New Summonses..................... 45
Article 116 — Effect of Adjournment............ccceceeevverriieniieenienieeseeeieeseesveenens 45
Article 117 — Record of Trial.......cooverierieiieieeeeieeeeeeeeeee e 45
Chapter 3 — Trial in the Absence of the Accused..........cccceveerrieirieenienneenieenreene 46
Article 118 — Limitations on Trial in Absentia..........cccoceeeviiiniiiniieeniieiieene 46
Article 119 — Proceedings When Accused Fails to Appear..........ccccceeeuveeennnnen. 46

Page 8 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

Article 120 — Proceedings in the Supreme CouUrt.........ccccccvveeerviieeercveeencieeeenne 46
Article 121 — Time Of Trial...c.cooeerieriiieeeeeee e 47
Article 122 — Hearing and JUdgment...........cocceeeiieerieriiennienieenieeieesee e 47
Article 123 — Setting aside of Judgment...........c.ccecuervuiiriieenirnieeiieeieeeeeieeees 47
Article 124 — Time and Form of Application..........cccceeeeeeciieriieeseeeiieeeieeneenns 47
Article 125 — Grounds for Granting Application...........ccceecveeeveerriieenseeeniieennne 47
Article 126 — Action upon Filing of Application..........cccecevveerieriierneeneeneenne 47
ATICle 127 — HEATING. . ceuieetieeiieeieeree ettt ettt e et e saeesreesaessseesseesseaesanaens 47
Article 128 — JUdGIMENL.......cc.ueiruiiiriieieeeteeetee ettt ettt e sr et e e e 47
Chapter 4 — EVIAENICE.....cccuviriieiieeieeiieeieeite ettt ete et ressieesteesaeessae s saessaesneenns 48
Article 129 — Recording of EVIidence............cooceeveerieneeneeneeneeeeeesieeieeniene 48
Article 130 — Opening of Case and Calling of Witnesses for Prosecution....... 48
Article 131 — Witness Who Refuses to Testify or Produce Evidence............... 48
Article 132 — ExXclusion of Witnesses........ccc.eevverreerienieneeniienrienieeneeseeeneenee 48
Article 133 — General Principles of Admissibility.........ccecceveververrieeneineennenne. 48
Article 134 — Best EVIAENCe........ccoervirierienieieeieeteeteseesiee ettt 49
Article 135 — Inadmissibility of Undisclosed Material in Evidence................. 49
ATICle 136 — PriVIIee....ccouiieiieiieeieeeteeeeecte ettt 49
Article 137 — Testimonial Competence of Family Members...........c.cccccveuenn. 50
Article 138 — Judicial NOICE........coceeriirieierierteeeeeeeeeeeee e 50
Article 139 — Objections to EVIdence..........cceccueeevuieeriieeeniieeccieeecieeecree e 50
Article 140 — Form of QUESHIONS.........coovvveuvrrriiiieeeeieeeeinieeeeeeeeeeeesessssasneeeeees 50
Article 141 — Previous Convictions of Accused.........ccevervvervieneesiereenerseennnns 50
Article 142 — Evidence of ACCOMPIICES......cc.eeveeriiieriiienieriieeieerieeeeeieeneens 50
Article 143 — Absence of Cross-EXamination...........ccecceeceereereereeneeneeneennens 51
Article 144 — Acquittal of Accused when No Case for Prosecution................. 51
Article 145 — Opening of Case for Defense...........ccoceeveereerciensiernieeneeneeneennes 51
Article 146 — Recall of WitneSsSes.........ccceeruieriinieniiiniiieeneeeesieeeee e 51
Article 147 — Additional Withesses..........cecueerieriiienieniieenieeieesieeeesee e 51
Article 148 — EXIDItS....cc.eovierierieriereeeeiesteeeteet ettt 52
Article 149 — Final Addresses..........coeueerieinieinieenieeeieesee ettt 52
Article 150 — Decision and Sentence...........ccccceceevuerriereenernieneeneesieneeneeseennees 52
TITLE IIT — SUMMARY PROCEDURE FOR PETTY OFFENCES..........ccccceevueun.e. 53
Chapter 1 — Procedure by Endorsement..............ceecueerveereenseeniesneensieenieeseessneenns 53
ATrticle 151 — SUMIMONS.....ccciutiriiirieeiie ettt ettt et e st ste et e sbeesbeesateenneeas 53
Article 152 — Accused May Plead Guilty in Writing to Petty Offence............. 53
Article 153 — Proceedings and Decision on Endorsed Plea of Guilty............... 53
Chapter 2 — Procedure Where There is No Endorsement.............cccceeeeverreeneenrueenne 53
Article 154 — Summons and Prosecution............cceceeevieereeenieeeniieensienseeeneeens 53
TITLE IV — COSTS AND EXECUTION OF SENTENCES........cccccevvirniinienieneennne. 54
Article 155 — Costs in Criminal Prosecutions.........c.cccceeceeeriieenieeniieensieennieennne 54
Article 156 — Authority to Issue Orders of Execution...........cccccceevveriveeniennnnnne 54
Article 157 — Special Procedures in Cases Involving the Sentence of Death.. .54
Article 158 — Postponement of IMpPriSONMENt............cccecveerreeevuerreerseeeneenvennnns 54
TITLE V— PROCEDURE CONCERNING YOUNG OFFENDER.........ccccccvvruirnnnnne 55
Chapter 1 — APPLICAION......ccciiirieeieeiieeieerte ettt ete et e sre e e sbe e e e saeessaessaessnenes 55
Article 159 — APPLICAtION.....cc.uiiieiieeeiieeecie ettt sre e e ve e e vaeeeaaee s 55
ATrticle 160 — PrinCIPLeS......cccuieeeiieriieiieeieeeie ettt ettt eeesaneeaee s 55
Article 161 — Mode of Procedure...........cocceveevieecieriienieneereeeeeeeeeeseesee e 56
Article 162 — Eligibility for Alternative Measures..........cccceeceevueererseerreeneennenne 56

Page 9 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

Chapter 2 — Alternative IMEaSUIES.........cccueeeeiueererueeerreeeereeeeireeesseesssseeesssseessseeens 56
Article 163 — Alternative Measures...........ccceevereereereeneenenrienenneeneeseeneeseenne 56
Article 164 — Meaning of Alternative Measures..........ccoceevverrveereeneeneesieeneens 57
Article 165 — Challenge to Prosecutor’s Refusal of Alternative Measures....... 57
Article 166 — Ineligibility for Alternative Measures...........ccecceevveereeseereennenne 57
Article 167 — Statements by Young Offender...........ccccceeveuerniiinvienncieinienienns 57
Article 168 — Subsequent Proceedings...........coceevieeruieniierniiennienieeeieeeeeeeenne 57

Chapter 3 — Prosecution of Young Offenders.........c.ccceecveirieenciieinieeniieenrieeeeeene 57
Article 169 — Commencement of Criminal Proceedings............cccceeeverueeuennnnee 57
Article 170 — Summons to Young Offender's Guardian.............ccccceeeveuveennnen. 58
Article 171 — Young Offender May Be Assisted by Counsel.............cccceeeunee.. 58
ATHICIE 172 — HEATING...ccvieeiieeiieeieeete ettt ettt e et sreesteesaesseesaeesseaesanaens 58
Article 173 — Removal of Young offender from Chambers...........cccccevueennenneen. 58
ATtICle 174 — DECISION. .. .eeutiiieierieriteteeteetetee ettt sttt st 58

BOOK TV = APPEAL ...ttt ettt e e e e s s s sse s iareae e e e e s e s sssssssansanaaaaeessanns 59
TITLE [ — GENERAL PROVISIONS......cootootiiieeiteeeeereeeeeeieeee e eieeee e e s 59
ATticle 175 — PIINCIPIE.....ccccuiieciieeceeectte ettt te e re et e e ste e e ae e e saveeenes 59
Article 176 — General Appellate Jurisdiction...........ccceceeeeveeriieeniieeniieenieeniennns 59
Article 177 — Special Appellate Jurisdiction of the Supreme Court................. 59
Article 178 — Interlocutory APPeals........ccceceeecveerieerieeiieeieeneeeseeesieeseeeseeens 59
Article 179 — Appeal From Final Judgment...........ccccceerverniinnieniennieenieeeene 59
Article 180 — Grounds of APPeal.........c.coecueieieirieiriiierieerieerieene e 60
Article 181 — Notice of Appeal and Memorandum of Appeal............cccuu........ 60
Article 182 — Stay of EX@CUtION.......civciiiriiiriieeieeeieeeieeeieeeee et 60
Article 183 — Contents of Memorandum of Appeal..........cccoeeeveeciveccieenieennnen. 61
Article 184 — Case Forwarded to Appellate CoUIt.........ccecverruverrrernreenneeennens 61
Article 185 — Application for Leave to Appeal Out of Time............ccccuveenneen. 61
ATticle 186 — HeATING.....cuveeuiieiieeieeieeteete et ete et sre e sseeesaeeseaesanaens 61
Article 187 — Absence of a Party to the Appeal.........cccoueeeveicieecieecieeieeieens 62
Article 188 — New EVIdenCe.........cccueeieriirerieniiienieneeeeteeeeeeeee e 62
Article 189 — Powers of Court of Appeal........ccceeeveeeiieeiienieciieceeeeeeeeeeeenn 62
Article 190 — Appeal in Cases Concerning Several Convicted Persons........... 62
BOOK V — HABEAS CORPUS AND EXTRAORDINARY REVIEW........cooeevuiiirrnnnenn. 64
TITLE [ — HABEAS CORPUS. ..ottt sttt 64
Article 191 — Right of Habeas COrpus.........ccceeeerieerieeneenienienieeieeseeneeeseenes 64
Article 192 — Priority of Petitions of Habeas COIpus.........cccceeeveevverniernieennnen. 64
Article 193 — Form and Content of Petition of Habeas Corpus........................ 64
Article 194 — Power of the Court to Compel Testimony...........ccccceeeveereervennne. 64
Article 195 — Hearing and Decision on Application for Habeas Corpus.......... 65
TITLE II — EXTRAORDINARY REVIEW. ...ttt 66
Article 196 — APPLICAtION.....cc.uiiieiieieiieeeie et eeee e sre e e ae e e vaeeeaaee s 66
ATticle 197 — ReMEAY....cccuveiiieiiiiieiieecieeieesre ettt re e sre e seeebeessaesseesaeeas 66

Page 10 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

PREAMBLE

WHEREAS under Article 31(1) of the Constitution of Eritrea, the National Assembly is the
supreme representative and legislative body;

WHEREAS under Article 32(1) of the Constitution, the National Assembly has the power to
enact laws, and no person or organization may make a decision having the force of law
except as authorized by the Constitution or by a law enacted by the National Assembly;
WHEREAS a criminal procedure code establishes binding rules governing criminal
investigation, arrest, detention, prosecution, inquiry, trial, judgment, sentence, appeal, habeas
corpus and extraordinary review, and may therefore be enacted only by the National
Assembly or pursuant to legislative authority lawfully delegated by it;

WHEREAS the Provisional Government of Eritrea initiated the codification process in 1993,
and Article 2(4)(5) of Legal Notice 14/1993 entrusted the Ministry of Justice with the
drafting and codification of laws;

WHEREAS the Minister of Justice, the Law Reform Committee, Eritrean legal professionals,
international experts, judges, prosecutors, advocates, law lecturers, police officers and other
participants devoted sustained effort over many years to preparing, consulting upon and
reviewing the draft Criminal Procedure Code;

WHEREAS that long and commendable work produced a thorough draft that draws upon
Eritrean legal experience, relevant comparative practice and the requirements of fair criminal
proceedings, and the National Assembly has accordingly adopted its substantive provisions
without significant revision;

WHEREAS the people of Eritrea, owing to age-long indigenous laws and values, have long
recognized the necessity of providing fair opportunities to accusers and to persons accused of
wrongdoing until judgment is made;

WHEREAS the sustained preservation of this Eritrean culture for posterity requires criminal
procedures that distinguish offenders from the innocent and secure speedy and just
investigation, prosecution and trial of offences;

WHEREAS knowledge and practice of fair criminal procedure, together with the substantive
provisions of the Penal Code, are essential to securing order, peace and stability for the
people of Eritrea;

NOW, THEREFORE, in exercise of the powers and duties vested in it by Articles 31(1) and
32(1) of the Constitution of Eritrea, THE NATIONAL ASSEMBLY OF ERITREA enacts as
follows:
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CRIMINAL PROCEDURE CODE OF THE STATE OF ERITREA
BOOK I — THE COURTS, PROSECUTION, DEFENSE AND INVESTIGATION

TITLE I — GENERAL PRINCIPLES AND PROVISIONS

Article 1 — Short Title and Repeal.
This Code may be cited as the Criminal Procedure Code of the State of Eritrea. Any other
laws concerning procedure in penal matters are repealed and replaced by this Code.

Article 2 — Objectives.

The objectives of this Code are to ensure:

1. that a person accused of a crime is presumed innocent until proven guilty beyond a
reasonable doubt;

2. that no person is subject to unwarranted investigation or prosecution;

3. a speedy and just process of investigation, prosecution and trial of any criminal offence
and just punishment for any offender found guilty, all in accord with due process of law;
and

4. that the interest of the public is represented and its participation in consciously fighting
crimes encouraged in the criminal justice processes; and

5. obedience to the law and willingness to fight crime.

Article 3 — Scope of Application.
The provisions of this Code shall apply to the investigation and prosecution of all penal
matters.

Article 4 — Transition.

1. The provisions of this Code shall apply from the day of its coming into force to all cases
pending on that day or in which charges are filed thereafter, except as provided in sub-
Article (2).

2. Any trial or appeal being conducted in a trial or appellate Court on the date of the coming
into force of this Code shall be completed by that Court under the procedures contained in
the Transitional Criminal Procedure Code of Eritrea.

3. The right of review of cases decided prior to the Proclamation enacting this Code shall be
governed by this Code.

Article 5 — Duty to Follow Constitution.

All persons involved in the investigation and prosecution of crime shall follow the
Constitution of Eritrea and the provisions of this Code shall be interpreted in accordance with
the Constitution of Eritrea.

Article 6 — Double Jeopardy.

1. No person shall be tried for an offence if he has previously been finally acquitted of the
same offence and no person shall be tried of or punished for an offence if he has
previously been finally convicted of and punished for the same offence, provided that:

a. the previous proceeding was conducted before a Court constituted by law to try
offences and impose punishments therefor;
b. the person was prosecuted in accordance with the provisions of this Code;
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c. a final judgment as provided in this Code was given during the previous trial
regardless whether the judgment was executed; and

d. any disciplinary measure or relevant institutional action taken against the person
with respect to the offence shall not constitute a ground for the benefits granted by
this sub-Article.

A person shall, within the limits of paragraphs (a) — (d), benefit from the rule contained in

this sub-Article if the public prosecutor unreasonably splits a case.

2. This Article shall not be read to prohibit the right of the prosecution to appeal a sentence or
an acquittal, nor shall it be read to prohibit the retrial of an offence upon the awarding of
an appeal, unless the defendant is awarded an acquittal on the appeal.

3. Notwithstanding sub-Article (1), if a person’s act caused the death of another person, he
may be tried for causing that death even if he had previously been convicted of a lesser
offence constituted by the same act. It is further provided that, for any additional
prosecution authorized under this sub-Article:

a. the Court having jurisdiction over the homicide offence must find that the death
was not known to the prosecution or the Court, or the victim had not died, at the
time of the earlier conviction;

b. the Court must enter an order vacating the previous conviction;

. the accused shall be entitled to a new trial on all issues relevant to the case; and

d. any sentence previously served in connection with the previous conviction shall be
subtracted from any sentence imposed after the successive trial.

(@]

Article 7 — Right to an Interpreter.

1. An interpreter shall be provided at any stage of a criminal investigation or proceeding, to
any accused or witness who needs such assistance.

2. When a Court finds that an interpreter is required for the purpose of any proceeding, the
Court shall select a qualified Court interpreter. When a duly qualified interpreter is not
available, the Court shall select a competent interpreter, but no person shall be selected
who is himself a witness, a relative of the accused or other party to the proceeding, or in
any other way is not neutral or disinterested in the proceedings.

Article 8 — Definitions.

In this Code:
a. “acquittal” means a finding of not guilty and an order for the discharge of the
accused;
b. “arrestable offence” means any Serious Offence as defined by Article 65 of the
Penal Code;

c. “building” means an entire building or structure or part thereof, whether portable
or not, and its adjacent facilities;

d. “complaint” means any allegation of past or present criminal activity by some
person, known or unknown, made orally or in writing to a police officer or
prosecutor;

e. “conviction” means a finding of guilt and the imposition of sentence by a
competent tribunal;

f. “dwelling” means a part of a building or structure, whether portable or not, used,
adapted or designed for habitation;

g. “final judgment” includes a conviction or an acquittal;

h. “flagrant offence” means an offence punishable by imprisonment which is in the
process of being committed or attempted, or which has just been committed or
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attempted and the offender is fleeing or attempting to flee, or to which help is
summoned;

i. “police officer” means any officer, employee or person employed by any entity
authorized by law to constitute a police or law enforcement agency;

j. “premises” means any building or structure where a person works or resides, even
temporarily, including a hotel room;

k. “probable cause” means reasonable grounds to believe that a crime has been, is
being, or will be committed, or that evidence or other things related to criminal
activity are in a place or thing.

. “property” means anything of value, including personal and real property,
tangibles and intangibles, contract rights, interests in or claims to wealth,
admissions or transportation tickets, credit cards, captured or domestic animals,
crops, food and drink, electric, gas or other forms of power or utilities;

m.“receptacle” means any container or place of storage, locked or unlocked, portable
or fixed, separate from or within the premises;

n. “relative” means blood relatives up to the seventh degree and as regards relation
by affinity it shall be up to the third degree;

0. “spouse” means the same as in the Civil Code;

p. “vehicle” means any means of public or private transportation, including motor
vehicles, and those means propelled, driven or towed by muscular power of human
beings or animals;

g. “young offender” means any person accused of an offence who is under the age of
18 at the time the offence was committed; and

r. “weapon” means anything used, designed to be used or intended for use (1) in
causing death or injury to any person, or (2) for the purpose of threatening or
intimidating any person, and includes real and imitation weapons

In this Code, references to any gender shall be interpreted to also equally apply to the
opposite gender.
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TITLE I — THE COURTS

CHAPTER 1
THE COURTS: GENERAL PRINCIPLES

Article 9 — Powers and Duties of Courts.

The Courts shall have the power and the duty to:

. conduct pre-trial proceedings pursuant to Books I and II of this Code;

. conduct trial proceedings pursuant to Book III of this Code;

. conduct appellate proceedings pursuant to Book I'V of this Code;

. conduct extraordinary review proceedings pursuant to Book V of this Code;

. investigate the conditions in prisons, police stations and other places of detention and to
make such orders as are necessary to ensure the proper and humane treatment of inmates in
such institutions; and

6. make such orders as are necessary to conduct the business of the Court and to preserve

order in the Court.

U WN -

Article 10 — Independence of Judges.

Judges shall, in the exercise of their functions, be independent from the control and direction
of any person or authority and shall submit to no person or authority other than that of the
Constitution and the law.

Article 11 — Prohibition of Trial and Punishment Other Than by Courts.

No person accused of any offence punishable by criminal law shall be tried by any person or
institution other than Courts constituted by law and no person or institution other than Courts
constituted by law may, for any offence committed in violation of penal law, impose the
penalties described in the Penal Code of Eritrea.

Article 12 — Recusal of Judges.

1. Upon motion by any party involved in the case, or upon his own motion, any judge
scheduled to hear matters at the pre-trial, trial or appeal stages of a case shall recuse
himself from participation in any proceedings in which:

a. he has a personal interest;

b. he is a relative of any person involved,;

c. he has had prior substantial involvement in the case; or

d. for any other reason his impartiality in the proceeding might reasonably be called
into question.

2. If a judge decides not to recuse himself in accordance with this Article, that decision is
subject to immediate appeal, before the continuation of the proceedings, to the Court
which would hear the appeal of the case after judgment. In the case where the judge is a
Justice of the Supreme Court, the appeal shall be heard by other Justices of the Supreme
Court.

CHAPTER 2
ACCESS TO THE COURTS

Article 13 — Courts to be Open to Public.

1. Except as provided in sub-Article (2), all proceedings in Court shall be open to the public.
2. Sub-Article (1) shall not apply if:

Page 15 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

a. the accused is a young offender; or
b. the Court deems it necessary to exclude the public from all or part of any
proceeding for reasons of morality, state security, or the privacy or security of a
person concerned in the proceeding.
3. The Court may, if the interests invoked warrant such an order, warn the persons allowed to
attend a trial from which the public has been excluded under sub-Article (2) not to discuss
or disclose what is said in Court.

Article 14 — Right of the Accused to be Present.

An accused shall be present at all Court proceedings in his case unless he refuses or his
behavior makes it impossible to conduct the business of the Court and the Court finds that no
alternative means are available to ensure the orderly conduct of the proceedings.

Article 15 — Authority to Exclude Individuals.

A Court may exclude from all or part of any Court proceeding:

1. any person other than the accused under 18 years of age; or

2. any person or persons who fail to comply with a request by the Court to maintain silence
or order.

Article 16 — Form and Appeal of Order Limiting Access to Court Proceedings.

1. Any Court issuing an order under Article 13(2) limiting public access to a criminal
proceeding, or under Article 15 barring an individual from attending a criminal
proceeding, shall clearly state its reasons for such order, shall make no order which is
broader than necessary to protect the interest invoked and shall reduce the order to writing
as soon as is possible.

2. The accused or the prosecutor may take an immediate appeal from an order limiting, or
refusing to limit, access to Court proceedings entered pursuant to this Chapter. The appeal
shall be to the Court which would hear the appeal of the case after judgment.

CHAPTER 3
JURISDICTION OF COURTS

Article 17 — Subject Matter Jurisdiction for Trial of Offences.

1. High Courts shall have jurisdiction to try Class 1 through Class 7 Serious Offences.

2. Regional Courts shall have jurisdiction to try Class 8 and Class 9 Serious Offences and
Petty Offences.

3. Community Courts shall have jurisdiction to try Petty Offences that may fall within their
jurisdiction by other laws.

4. If a person is charged with multiple offences of different degrees of seriousness, the Court
with jurisdiction of the most serious charge shall have jurisdiction to try all of the charges.

5. The Minister of Justice may from time to time by law amend jurisdiction of Courts in
criminal matters.

Article 18 — Territorial Jurisdiction.

Unless the High Court shall order otherwise under Article 21,

1. Proceedings relating to criminal charges shall be heard by the Court in whose territorial
jurisdiction the offence was committed, in whole or in part, or where the consequences of
the offence ensued.

2. If an offence is committed in more than one jurisdiction, it may be heard in any Court
which has territorial jurisdiction under sub-Article (1).
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3. If an offence is committed abroad or outside the territorial jurisdiction of any Court, or if
the place where the offence was committed is not known, the proceedings shall be heard in
the Court of the territorial jurisdiction where the defendant was arrested or where the
defendant resides.

4. If no Court has territorial jurisdiction under sub-Articles (1)-(3), the offence shall be tried
in Asmara.

Article 19 — Territorial Jurisdiction in Cases with Multiple Charges or Multiple
Defendants.

Where charges in respect of several offences have been joined or where several accused have
been charged with related offences, the proceedings may be heard by any Court which has
territorial jurisdiction to try any of the offences or any of the accused and has subject matter
jurisdiction over all of the offences.

Article 20 — Venue for Reinstatement.
Requests for reinstatement of rights (Penal Code Art. 91) shall be made to the Court that
passed the sentence which deprived the person of his rights.

Article 21 — Change of Venue.

1. Before the start of any criminal trial, the High Court, upon motion of any party, may
decide to hear the case itself or may order that the proceedings be moved to another Court
which has subject matter jurisdiction over the proceedings upon a finding that:

a. a fair and impartial trial cannot be held in the Court scheduled to conduct the trial;

b. it will be of convenience to the defendant, to the prosecution, or to the witnesses in
the case to have the case tried in a different location and that the parties jointly
consent to such a move;

c. a question of law of unusual difficulty is likely to arise; or

d. the ends of justice otherwise require the removal of the case.

2. In a case of unusual circumstances, the Supreme Court may decide a motion for a change
of venue made in relation to a case within the jurisdiction of the High Court.

3. The provisions of this Article shall not apply to cases being heard in the Community
Courts.
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TITLE III — THE POLICE, PROSECUTION AND DEFENSE

CHAPTER 1
LAW ENFORCEMENT: PROSECUTORS AND POLICE OFFICERS

Article 22 — Powers and Duties of Police Officers.

Police officers have the power and the duty to:

1. prevent the commission of offences;

2. investigate reports of criminal offences;

3. make arrests and searches and seizures, as allowed by law; and

4. assist prosecutors in the investigation and prosecution of criminal cases.

Article 23 — The Attorney General.
The power to prosecute cases in the Courts shall be vested in the Attorney General and
prosecutors of Eritrea.

Article 24 — Powers and Duties of Prosecutors.
1. The Attorney General and other prosecutors shall have the power and the duty to:

d.

b.

f.

oversee and direct police investigations, or personally carry out investigations, of
criminal activity, when such is necessary;

ensure that the police investigate crimes and detain persons in accordance with the
provisions of this Code and the Constitution;

. initiate criminal prosecutions when such are warranted;
. prosecute criminal cases in the Courts on behalf of the State and represent the

State in appeals and all other matters relating to criminal cases in the Courts of
Eritrea;

. investigate the conditions and treatment of inmates in prisons, police stations and

other places of detention; and
carry out such tasks as they may be required to undertake in civil matters.

2. The Attorney General and any public prosecutor have the authority to ensure, by entering
at any time into prisons and other places where detainees are held, that detainees or
prisoners are held in accordance with the law. Where the Attorney General or the public
prosecutor find that detainees or prisoners are not held in accordance with the law, they

shall:

d.

b.

cause criminal proceedings to be instituted against the person or persons
responsible, if such violation amounts to an offence under the Penal Code;

order that disciplinary action be taken by the competent authority against the
person or persons responsible, if the violation does not amount to an offence;

. inform the Court in writing in order for the Court to order, if the Court finds it

necessary, the immediate release of the detainees or prisoners; and/or

. direct any inappropriateness towards proper procedure and take any other measure

within his authority.

Article 25 — Recusal of Prosecutors, Other Officials and Police Officers.

1. Upon motion made to him by any party involved in the case or the victim of the offence, or
upon his own motion, any prosecutor, other official or police officer involved in an
investigation, prosecution, trial or appeal of a case shall recuse himself from participation
in any proceedings in which:

d.

he has a personal interest;
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b. he is a relative of any person involved,

c. he has had prior substantial involvement in the case; or

d. for any other reason his impartiality in the proceeding might reasonably be called
into question.

2. If a public prosecutor or other official decides not to recuse himself in accordance with this
Article, any person entitled to apply for recusal of such prosecutor or other official may
ask the Attorney General to decide the issue and the Attorney General shall as soon as
possible decide the issue and in doing so shall give reasons for the decision. Copy of the
decision and the reasons therefor shall be kept with the Court’s file for the case.

3. If the application under sub-Article (2) was made during trial or appeal stage, the Court of
trial or appeal shall adjourn the proceedings until the decision of the Attorney General is
communicated to the Court and the parties involved in the case.

4. If any other official decides not to recuse himself in accordance with this Article, any
person entitled under this Article to apply for recusal of such official may ask the Court
conducting the proceedings to decide the issue and Court shall before the continuation of
the proceedings and in doing so shall give reasons for the decision.

For the purpose of this sub-Article, “other officials” include expert witnesses, interpreters,

clerks and other such persons.

5. The provisions of sub-Articles (1) — (3) shall apply mutatis mutandis to the Attorney
General if he is involved in an investigation, prosecution, trial or appeal of a case, except
the application to decide on the recusal of the Attorney General, if the Attorney General
decides not to recuse himself, shall be made to the Minister of Justice of the State of
Eritrea.

6. If a police officer decides not to recuse himself in accordance with this Article, any person
entitled to apply for recusal of such police officer may ask the Police Commissioner to
decide the issue and the Police Commissioner shall as soon as possible decide the issue
and in doing so shall give reasons for the decision. Copy of the decision and the reasons
therefor shall be sent to the Office of the Attorney General.

CHAPTER 2
THE DEFENSE

Article 26 — Representation by Counsel.
An accused may be represented by duly qualified counsel at any stage of a criminal
proceeding, including investigation.

Article 27 — Right to Appointed Counsel.

1. A Court, at the accused’s first Court appearance (Article 61), shall appoint counsel to
represent an accused when the accused cannot afford or is not otherwise able to hire his
own counsel and:

a. the accused is suspected of, or charged with, a Serious Offence;

b. the accused is under 18 years of age; or

c. the accused is mentally or physically incapable of conducting his own defense
without the assistance of counsel.

2. A Court may appoint counsel to represent an accused in any case where the accused cannot
afford or is not able to hire his own counsel and the Court finds that counsel is necessary to
ensure justice is done in the case.

3. When it appears to the Court at any time, by motion of the defendant or otherwise, that the
conditions described in sub-Article (1) exist, the Court shall appoint counsel.
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4. Notwithstanding the presence of any of the factors set forth in sub-Article (1), the Court
may decline to appoint counsel if the accused so requests and/or the Court considers that
no injustice will be done if the accused is not represented by defense counsel.

Article 28 — Obligations and Rights of Defense Counsel.

1. Counsel shall have the obligation, within the law, to represent the interests of the accused.

2. Counsel shall continue to represent the accused until final judgment in the case, including
any appeal, unless permitted to withdraw by the Court.

3. Court appointed counsel shall be entitled to compensation paid by the State.
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TITLE IV — INVESTIGATION

CHAPTER 1
ARREST

Article 29 — Arrest With Warrant Preferred.
Unless otherwise expressly provided by law, no person may be detained or arrested except by
a warrant of a Court.

Article 30 — When Arrest Warrant To Be Issued.

1.

Any Court may issue a warrant to arrest a person if it is satisfied, upon asking the applying
police officer or otherwise, that there exist reasonable grounds to believe that the person:
a. committed any offence punishable with imprisonment; or
b. having been arrested and granted pre-trial release, or having been granted
conditional release, or having been sentenced to probation after conviction for any
offence, failed to appear as required or otherwise violated the conditions attached
to bail, probation or conditional release.

. The finding that there are reasonable grounds to support the issuance of a warrant must be

based upon information provided under oath or affirmation.

. In cases of urgency the police may apply for a warrant by telephonic or electronic means.

If such means are used, the Court issuing the warrant shall make a contemporaneous
record of the information being supplied and the police shall submit a written application
for the warrant under oath or affirmation within 24 hours of the issuance of the warrant.

Article 31 — Issuance and Service of Arrest Warrant.

1

. An arrest warrant shall be signed by the judge issuing the warrant.
2.

The arrest warrant shall state the offence for which the person is sought and shall include
the name of the person, the person’s address, if known, and any other information as is
available to identify such person.

. The arrest warrant shall order the police to apprehend the person against whom it is issued

and to bring him before the Court issuing the warrant or before some other Court having
jurisdiction in the case, to answer the charge mentioned in the warrant and to be further
dealt with according to law.

. A Court issuing a warrant for arrest may direct by endorsement on the warrant that such

person be released by the police on the posting of a certain bond, with or without
guarantors, that he will appear in Court at a specified date. If before being brought before
the Court the arrested person satisfies the conditions of this bond, he shall be released.

. Every arrest warrant issued pursuant to this Article shall remain in force until it is

executed, or until it is canceled by the Court which issued it.

. The police officer serving an arrest warrant shall, in addition to complying with the

requirements of Article 33, show and read out the warrant to the person arrested.

. A police officer who is ascertained that an arrest warrant has been issued against a person

may arrest that person and shall cause to have the warrant produced forthwith and served
pursuant to sub-Article (6).

. Unless otherwise expressly authorized by the Court in writing in the warrant, an arrest

shall be carried out only between the hours of 6 a.m. and 6 p.m.
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Article 32 — When Arrest by Police Officer without Warrant Allowed.
A police officer may arrest without a warrant any person whom he has reasonable grounds to
believe:

1.
2.

5.
6.

has committed, is committing, or is about to commit an arrestable offence;

is committing a breach of the peace as provided in Penal Code Articles 184 (Escape), 185
(Aggravated Escape), 192 (Participation in Unlawful Assembly), 196 (Disturbance of
Religious or Ethnic Feelings), 197 (Violations of Corpses and Funeral Rites), 198
(Disturbance of Meetings), 200 (Disorderly Conduct) and an assault in which the assailant:

a. carries, uses or threatens to use a weapon;

b. threatens to cause serious bodily injury to a person other than the person assaulted
and who is dependant or under the protection of the first;

c. endangers the life of the person assaulted;

d. assaults a police officer acting in the execution of his duties, or anyone assisting a
police officer so acting, knowing that the person assaulted or the person being
assisted is a police officer; or

e. tortures the person assaulted;

. has committed a flagrant offence;
. is obstructing a law enforcement officer in the lawful execution of his duties, or who has

escaped or is attempting to escape from lawful custody;
is a deserter from the armed forces; or
is committing the crime of vagrancy under Article 207 of the Penal Code.

Article 33 — Arrest - How Made.

1.

Before making an arrest for an offence that is not a flagrant offence, the police officer shall
seek to establish the identity of the person he is arresting.

. In making an arrest, the police officer or other person making the arrest shall actually

touch or confine the body of the person being arrested, unless there is submission to his
custody by word or action.

. If the person being arrested forcibly resists arrest or attempts to evade the arrest, the police

officer or other person making the arrest may use all means reasonably necessary to effect
the arrest.

. The police officer shall forthwith inform the person arrested, in a language he understands,

of the offence for which he is being arrested and shall also inform him of his right to be
brought before a Court within 48 hours and of his right to counsel.

. The police officer making the arrest shall make a reasonable effort without delay to inform

a relative of the arrested person of his arrest.

Article 34 — Arrest by Private Persons.

1.

Any private person may arrest without warrant any person whom he has reasonable
grounds to believe is committing or has committed a flagrant offence.

. The private person making such an arrest shall without delay surrender the person arrested

to a police officer, or, in the absence of a police officer, shall take such person to the
nearest police station.

. The private person making such an arrest shall, upon surrendering the person arrested to a

police officer, provide the police officer with information supporting the arrest.

Article 35 — Duty of Assistance to Police Officers.

Every person has a duty to assist a police officer reasonably requesting his aid, if aid can be
given without risk, in making a lawful arrest or preventing the escape from lawful custody of
any other person.
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Article 36 — Protection of Persons Acting Under Authority.

Any person who is required or authorized to act under this Code, so long as he is acting on
reasonable grounds, is justified in doing what he is required or authorized to do and in using
as much force as is necessary for that purpose.

Article 37 — Release from Police Station.

1.

At any time before the initial Court hearing (Article 61) a police officer may release a
person arrested without a warrant solely for a Petty Offence or a Class 8 or 9 Serious
Offence upon the person signing a written promise, or executing a bond, with or without
guarantors, that he will appear in Court at such time as the police officer shall direct. The
police officer shall not release a suspect without issuing a Notice of Appearance (Article
58).

. Such bond or the guarantee therefor shall not exceed a total of 10,000 Nakfas.
. The police officer shall, in making his decision on the bond, the guarantors and the amount

to be guaranteed consider:
a. the likelihood of the arrested person’s appearance in Court at the fixed time;
b. the seriousness of the offence for which the person was arrested;
c. the danger to any person or to public safety by the release of the arrested person;
and
d. the resources of the arrested person or his guarantors.

. If the arrested person appears before the Court at the time fixed by the police officer, the

Court shall order the bond and/or any guarantee undertaken by guarantors of the arrested
person to be released and proceed with the procedure provided for under Article 61.

. If the arrested person fails to appear before the Court at the time fixed by the police officer,

the Court shall take the following measures as the case may be.

a. If the bond has been deposited by the arrested person, the Court shall order that the
bond be forfeited.

b. Where there are guarantors, the Court shall summon the guarantors and they shall
be required to show cause why their guarantees should not be forfeited.

c. If the guarantor fails to pay, within the time limit to be set by the Court, the
amount guaranteed without reasonable justification, the Court may order that
execution be carried out in accordance with the relevant provisions of the Civil
Code and Civil Procedure Code.

d. The Court may reduce the amount of bail or guarantee fixed by the police officer
if, in the Court’s opinion, the amount of the bond, in view of the penalty that may
be imposed for the offence for which the person has been arrested or for any other
reason, is excessive. The Court shall not, however, increase the amount of bail or
guarantee fixed by the police officer.

e. The Court may make such other order with respect to the bond as the
circumstances of the case may require.

. If at any time before the initial Court hearing (Article 61) for a person arrested without a

warrant, a police officer determines, after further inquiry, that there is no longer reasonable
grounds to believe that the person committed the offence, he shall release from custody the
person arrested without bond or any other precondition.

Page 23 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

CHAPTER 2
SEARCHES AND SEIZURES

Article 38 — Search of Arrested Person.

A police officer making an arrest or, when the arrest is made by a private person, the police

officer to whom the arrested person is surrendered:

1. may search such person to the extent necessary to ensure the person does not possess any
weapons and may seize any weapons found; and

2. upon reasonable grounds to believe that the person arrested has about his person any
articles which may be material as evidence in respect of the offence for which he has been
arrested, may search such person to the extent necessary to find such articles.

Article 39 — Emergency Medical Examination of Arrested Person at Request of Police
Officer.

When a person is arrested on a charge of committing an offence of such a nature and alleged
to have been committed under such circumstances that there are reasonable grounds for
believing that an examination forthwith of the person will afford evidence as to the
commission of an offence, a police officer may arrange for a registered medical practitioner,
and for any person acting in good faith in the medical practitioner’s aid and under his
direction, to collect or extract blood or other bodily fluid, or to conduct any other non-
invasive and non-painful medical procedure, as is reasonably necessary in order to ascertain
the facts which may afford such evidence.

Article 40 — Order for Medical Examination by Court.

1. A Court may, at any stage of a case, order that the accused be medically examined for the
purpose of ascertaining any matter which is, or may be, in the opinion of the Court,
material to the proceedings before the Court, provided that such examination can be
conducted in a reasonable and safe manner. Without the consent of the accused, the Court
may not order any procedure that is reasonably likely to endanger the health or safety of
the accused or cause him undue pain.

2. When a person who is arrested alleges, when appearing before the Court or at any time
during his detention in custody, that the examination of his body will afford evidence
which will disprove the commission by him of any offence or which will establish the
commission by any other person of any offence against his body, the Court shall, if
requested by the arrested person to do so, direct the examination of the body of such
person by a registered medical practitioner unless the Court considers that the request is
made for the purpose of vexation or delay or for defeating the ends of justice.

Article 41 — Stopping and Detention of Vehicles.

Any police officer with reasonable grounds to believe there may be found any person
suspected of committing a crime, contraband or evidence of a crime in or on any vehicle, may
stop and detain such vehicle for a reasonable time to seize the person suspected of
committing the crime, to seek voluntary consent to search such vehicle, or to obtain a search
warrant for the vehicle.

Article 42 — Warrant Required for Search of Premises and Vehicles.

1. Except as otherwise provided by law, all searches of premises and vehicles, or of portions
of premises and vehicles, or of receptacles contained in premises or vehicles, must be
conducted pursuant to a search warrant issued under the provisions of this Chapter.

2. A search warrant is not required when a police officer:
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a. enters the premises or vehicle in hot pursuit of a suspect whom the police officer
has reasonable grounds to believe has committed an offence and has entered the
premises or vehicle;

b. has reasonable grounds to believe that an arrestable offence has been committed
and articles which may be material as evidence in respect to that offence are
concealed or lodged in the premises or vehicle and a delay in order to obtain a
search warrant will result in the removal or destruction of such articles; or

c. conducts the search with the express and voluntary consent of a person in
possession of the premises or vehicle.

Article 43 — Search Warrants.

1.

Any Court may issue a warrant to search any premises or vehicles, or portions thereof, or
receptacles kept on premises or vehicles, upon finding that there exists probable cause to
believe, in respect to an offence which has been or is being committed, or is being planned,
that there is present in that premises, vehicle or receptacle any object or thing which is
relevant to the investigation or prevention of an offence.

. A finding of probable cause must be based upon information provided under oath or

affirmation.

. A search warrant must be signed by the judge issuing the warrant.
. Every search warrant issued shall specify clearly the premises, vehicle, or receptacle, or

portion of premises, vehicle, or receptacle to be searched, and the items to be searched for
and seized and the person or persons authorized to conduct the search or seizure.

. On seizing any property such investigating police officer or member of the police shall

make a list of the property seized and, unless it is practically impossible, an independent
person shall personally attend the seizure, check the list prepared by the investigating
police officer or member of the police and sign the list. .

. In effecting a search the police may use such force as is necessary and, where access to

premises is denied, may use reasonable force to gain entry.

. Unless otherwise expressly authorized by the Court in writing in the warrant, searches

shall be carried out only between the hours of 6 A.M. and 6 P.M.

. A search warrant shall be executed within 7 days of its issuance and the warrant shall

expire, unless the time is extended by the Court.

Article 44 — Compliance with Warrant.

1.

Whenever any premises, vehicle or other place liable to search is closed, any person
residing in or being in charge of such building or place shall, on demand of the police
officer executing the search warrant and on production of the warrant, allow the police
officer and others accompanying him free entry into and exit from the property and shall
afford all reasonable assistance for the search.

. If, after the police officer provides notification of his authority and purpose and if after

demand of admittance duly made he cannot otherwise obtain admittance, the police officer
may use reasonable means to gain entry into such place and to effect the search.

Article 45 — Seizure of Articles during Lawful Search.

A person conducting a lawful search may seize any article that the person has reasonable
grounds to believe has been obtained by the commission of, or has been used in the
commission of, an offence.
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Article 46 — Storage and Disposal of Seized Property.

1. A receipt showing the articles seized by a police officer shall be given to the person from
whom the articles are seized.

2. Any article seized which is required for the criminal prosecution shall be preserved in a
safe place until handed over to the Court as an exhibit. Any property not so required may
be returned to the person from whom it was taken and a receipt shall be given that the
property was returned.

3. If the articles seized are necessary for a trial, or an appeal, the Court may order the article
to be further detained in a safe place for the purpose of the trial or appeal.

4. If a seized article is no longer required for the purposes of criminal proceedings, the Court
shall direct such article to be restored to the person from whom it was taken, unless the
Court is authorized or required by law to dispose of it otherwise.

5. Any person from whom an article has been seized may request the Court having custody of
the article, or if no Court has custody, in any Court within the territorial jurisdiction in
which the article was seized, for return of the article.

Article 47 — Searches by Person of the Same Sex.

All searches of persons shall be conducted by persons of the same sex, unless there is an
emergency involving the safety of persons or the imminent destruction of evidence and a
person of the same sex is not available to make the search. In such an emergency situation the
search shall be limited to what is necessary to prevent the danger to others or the destruction
of evidence.

CHAPTER 3
INVESTIGATION OF CRIMINAL ACTIVITY

Article 48 — Right to Make a Complaint of Criminal Activity.

1. Any person may complain to the police or prosecutor that an offence has been, is being, or
may be committed. Consistent with Article 24(1), when the complaint is made to the
public prosecutor, the prosecutor shall carry out the investigation himself or forward it to
the competent police officer with a view to an investigation being made.

2. If a complaint is made to a person who does not have the authority to investigate that
complaint, the complaint shall be referred to the person with such authority.

Article 49 — Putting Complaint into Writing.

1. The police officer or prosecutor taking the complaint shall reduce it to writing and, if
practicable, present it to the person or persons making the complaint for their signature.

2. The complaint shall contain all of the details that are known to the person or persons
making the complaint, even if the person or persons making the complaint do not know the
identity of the offender or other material details of the offence.

3. In an offence which requires the preferring of charges by a specific person or class of
persons before prosecution is allowed, the complaint must be signed by that person.

Article 50 — Investigation.

1. If it appears that an offence has been committed, is being committed, or may be committed
in the future, the police shall investigate.

2. If a police officer decides that a complaint does not provide sufficient grounds for entering
into an investigation, or if during an investigation the police officer concludes that there
are not reasonable grounds to bring a charge against a suspect, the police officer shall
inform the complainant of this conclusion. Such information shall include the reasons for
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this decision, notice that the complainant may lodge an objection to this decision with the
prosecutor and the name and address of the prosecutor.

Article 51 — Review of Refusal to Investigate.

If a prosecutor or police officer refuses to record a complaint (Article 49), or to investigate a
complaint (Articles 48 and 50), the person making the complaint may make the complaint
again before a superior or higher prosecutor. If the prosecutor appealed to is satisfied that the
complaint warrants investigation, he shall investigate the matter himself or refer the matter to
the police for investigation.

Article 52 — Diary of Investigation.

Every police officer conducting an investigation under this Chapter shall enter all activity

conducted in the course of the investigation into a daily diary, including:

1. the dates on which the investigation began and ended,;

2. all material steps taken in the course of the investigation;

3. the name and whereabouts of each witness interviewed and the information obtained from
that witness;

4. all of the circumstances surrounding the offence which the investigation disclosed;

. an inventory of all of the evidence collected;

6. a record of any instructions or orders received from a Court or prosecutor in the course of
the investigation; and

7. if he has terminated the investigation, the reason and the circumstances leading to the
termination.

ul

Article 53 — Interviewing Witnesses.

1. The police may interview any witness who has information relevant to an offence.

2. The police may issue a directive to a witness to appear at the police station for questioning
about the offence. It shall be the duty of any person to cooperate with this directive,
provided, however, that if the person is a suspect, the provisions of Article 54 shall apply
and provided further that it shall not be a crime for a person to fail to comply with a
directive issued pursuant to this Article.

3. The witness shall answer truthfully all questions put to him, but he may refuse to answer
any question the answer to which would have a tendency to expose him to a criminal
charge.

4. Any statement made shall be reduced to writing and signed, or recorded otherwise and
shall be made part of the record of the police investigation in the case.

5. No police officer or other person in authority shall offer, use, or cause to be offered or used
any force, inducement, threat, promise or any other improper method to any person
examined by the police.

6. No police officer or other person in authority shall prevent or discourage by whatever
means any person from making, or from requiring to be recorded, in any manner, in the
course of the police investigation, any statement relating to such investigation, which
statement the person may be disposed to make of his own free will.

Article 54 — Interrogation of Suspects.

1. Any person under investigation as an offender who is questioned by the police in regards
to the investigation shall, before any questioning takes place, be cautioned that he has the
right not to answer any question put to him, that any statement that he may make may be
used in evidence against him and that if he wishes he may consult with a lawyer.
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2. If the suspect asserts his right to silence or to consult with an attorney, the questioning
must cease until his requests are complied with.

3. No inducements, threats, promises, coercion or compulsion of any kind shall be used in
taking a statement from a suspect.

4. Any statement made shall be reduced to writing and signed, or otherwise recorded and
shall be made a part of the record of the police investigation in the case.

5. If there is any indication that the person being investigated is unable to fully understand
the language in which the questioning is conducted or in which his answers are being
recorded, he shall be supplied with a competent interpreter who shall fully explain the
suspect’s rights under sub-Article (1), as well as all of the questions being asked and shall
then certify the correctness of all questions and answers in the suspect’s statement.

6. Any young offender under investigation shall be interrogated only in the presence of his
parent, guardian, or other person in loco parentis.

7. Once a suspect has been removed from police custody and detained in a prison or other
place of detention pursuant to Articles 60-61, the police may question him only after
obtaining his express, voluntary consent to be questioned.

Article 55 — Recording of Statements before A Court.

1. A police officer investigating an offence or an accused may appear before a Court with a
witness for the purpose of recording a statement from that witness when:

a. it appears that the witness may be unavailable for the trial of the offence; and
b. the witness is able and willing to give evidence material to the offence.

2. If the witness, owing to bodily injury or impairment, is unable to appear before the Court,
the provisions of the Evidence Code of Eritrea on visit by the Court to the situs of an
evidentiary item shall apply.

3. If the evidence relates to or is expected to relate to an offence for which any person has
already been charged or arrested, reasonable notice of the intention to take the statement
shall be given to the prosecutor and the accused person or his counsel. If the accused
person is in custody he may and shall, if he so requests, be brought to Court by the person
in whose charge he is.

4. The prosecutor and the accused, either personally or through his counsel, shall have the
right to examine the witness.

5. A copy of any statement made under this Article shall be provided to the prosecutor and
the accused and shall be sent to the Court before which the case is to be tried and to the
prosecutor.

Article 56 — Arrest of Suspect during Investigation.

1. When during the course of an investigation a police officer has reasonable grounds to
believe that a suspect has committed an arrestable offence, he may arrest him.

2. When during the course of the investigation the police officer has reasonable grounds to
believe that a suspect has committed a non-arrestable offence, he may apply to a Court for
a warrant for the arrest of the suspect in accordance with the provisions of Article 30.

Article 57 — Notice of Appearance in Lieu of Arrest.

1. When during the course of an investigation a police officer has reasonable grounds to
believe that a suspect has committed only a Class 3 Petty Offence or Offences, the police
officer shall, instead of arresting the suspect or applying for an arrest warrant, issue a
Notice of Appearance directing the suspect to appear in a specified Court on a date and at a
time certain. This Subsection shall not apply if the police officer is unable to establish the
identity of the suspect.
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2. When during the course of an investigation a police officer has reasonable grounds to
believe that a suspect has committed only a petty offence or offences, the police officer
may, instead of arresting the suspect or applying for an arrest warrant, issue a Notice of
Appearance directing the suspect to appear in a specified Court on a date and at a time
certain.

3. In deciding under sub-Article (2) whether to issue a Notice of Appearance in lieu of
following the procedures for arrest, the officer shall consider:

a. the seriousness of the alleged offences;

b. the likelihood that the suspect will appear in Court on the date specified in order to
be dealt with according to law;

c. the need to secure or preserve evidence of or relating to the offence;

d. the likelihood that the suspect will continue or repeat the offence or commit
another offence; and

e. the likelihood that the suspect will harm or be a danger to others.

Article 58 — Contents of Notice of Appearance.
1. A Notice of Appearance issued by a police officer shall:
a. state the name of the accused;
b. state the offence or offences that the accused is alleged to have committed; and
c. require the accused to attend Court at a time and place to be stated therein and to
attend thereafter as required by the Court in order to be dealt with according to
law.

2. An accused shall be requested to sign his Notice of Appearance and if he refuses he shall
be subject to arrest according to law. If an accused is unable to write his signature, the
contents of the Notice shall be read to him and he may by mark indicate his acceptance of
the Notice.

3. A copy of the Notice of Appearance shall be given to the accused and another copy shall
be filed forthwith with the Court before which the accused is directed to appear.

Article 59 — Report of Investigation.

1. Every police investigation shall be conducted as promptly as possible.

2. As soon as an investigation is completed, the investigating police officer shall forward to
the prosecutor a report stating:

a. the name and other identifying information of the accused;

b. the criminal offence alleged to have been committed,;

c. the name or other identifying information of any victims of the crime;

d. the information about the crime collected during the investigation as well as the
names and other identifying information of all persons who appear to be
acquainted with the circumstances of the case; and

e. the means by which all of the evidence has been collected and the whereabouts of
that evidence.
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BOOK II — PROSECUTION AND INQUIRY

TITLE I — SETTING IN MOTION PROSECUTION AND INQUIRY

CHAPTER 1
COMMENCEMENT OF PROCEEDINGS

Article 60 — Procedure after Arrest.

1. Where the accused has been arrested by the police, or by a private person and surrendered
to the police, the police shall bring him before the nearest Court forthwith. He shall be
presented to the Court no later than forty-eight (48) hours after his arrest or after being
surrendered to the police, and if this is not reasonably possible, as soon as possible
thereafter as local circumstances and communications permit.

2. No person shall be detained for a period longer than that allowed in sub-Article (1) without
an order of the Court.

Article 61 — First Appearance in Court.

1. Upon the first appearance of the arrested person in Court, the Court shall:

a. ascertain whether the provisions of Articles 31 through 35 of Chapter 1 were
followed in making the arrest;

b. ascertain whether there has been any unjustifiable delay in bringing the arrested
person before the Court;

c. make a determination on pre-trial release according to Article 69 and, if
appropriate, set the conditions of pre-trial release according to Article 70;

d. inform the arrested person of the reasons for his arrest and appearance in Court
and that charges may be filed against him;

e. advise the arrested person that he has a right to be represented in proceedings
against him, that the Court may appoint counsel to represent him pursuant to
Articles 27 and 28 and that he has a right to an interpreter pursuant to Article 7;
and

f. ascertain in cases where an arrest has been made without a warrant, whether there
are reasonable grounds to believe that the accused committed the offence for
which he was arrested.

2. If the Court determines that an arrested person is entitled to appointed counsel pursuant to
Article 28, it shall adjourn the proceedings to allow for counsel to be appointed to
represent the arrested person. The Court may order the release of the person or may defer
making a decision on the arrested person’s pre-trial release, until counsel has been
appointed and appeared on the person’s behalf.

3. If the Court has a reasonable belief that a violation has occurred pursuant to its inquiry
under sub-Article (1) (a) or (b), it shall:

a. cause criminal proceedings to be instituted against the person or persons
responsible, if such violation amounts to an offence under the Penal Code, by
referring the matter to the Attorney General’s Office; or

b. order that disciplinary action be taken by the competent authority against the
person or persons responsible, if the violation does not amount to an offence;

c. order, if the Court finds it necessary, the immediate release of the arrested person
or direct any inappropriateness towards proper procedure; and/or

d. take any other measure that the Court finds necessary under the circumstances.

4. The Court shall keep a record of the actions that it takes in accordance with this Article.
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5. The provisions of sub-Article (3) shall be without prejudice to the accused person’s rights
to institute claims for damages caused to him as a result of the violation.

Article 62 — Duty to Commence Proceedings.

1. Except as provided in Article 64, the prosecutor shall commence proceedings in
accordance with the provisions of this Chapter whenever in his opinion there is sufficient
evidence that an offence has been committed by the accused.

2. If the prosecutor decides that further investigation shall be conducted in order to decide
whether to institute a case against the accused, he shall make such decision within fifteen
(15) days of receipt of the police report (Article 59).

Article 63 — Cases Where Proceedings Should Not be Instituted.
1. No proceedings shall be instituted where:
a. the prosecutor is of the opinion that there is no sufficient evidence that the offence
was committed by the accused; or
b. the prosecution is barred by the time limitations set forth in Article 46 of the Penal
Code, or the offence or class of offenders is made the subject of a Presidential
amnesty under Article 105 of the Penal Code; or
c. the accused:
d. dies;

i. is under twelve years of age at the time of the alleged offence, provided
that the provisions of Article 101 of the Penal Code shall apply to such
offenders; or

ii. cannot be prosecuted under any special law or under international treaties
or agreements to which Eritrea is a party.

2. The Attorney General or prosecutor may not refuse to institute proceedings on any other
grounds.

Article 64 — Proceedings Involving National Security.

1. The Attorney General shall decide on whether to commence proceedings in cases
involving national security.

2. If the Attorney General decides not to commence proceedings under sub-Article (1), an
application under Article 66 to review the decision of the Attorney General may for all
classes of offences be made to the High Court of appropriate jurisdiction.

Article 65 — Form of Refusal and Notice.

1. Within fifteen (15) days of receipt of the police report (Article 60), the Attorney General or
prosecutor shall clearly record, in writing, the reasons for his refusal to commence
proceedings under Article 63.

2. A copy of this refusal shall be sent to:

a. the Attorney General, except where he has made the decision not to commence
proceedings;

b. the investigating police officer;

c. the injured party and his representative; or

d. the person who is the subject of the complaint.

3. Upon issuance of the Attorney General’s or prosecutor’s decision not to institute
proceedings, if the person who is the subject of the complaint is still being held in custody,
a copy of the decision shall be sent forthwith to the detaining authority and he shall be
released forthwith and any bond deposited or any guarantee undertaken immediately
released.
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Article 66 — Review of Refusal to Commence Proceedings.

1. The injured party and his representative shall, within 30 days from having received the
decision of the prosecutor, request the Attorney General to direct the prosecutor to institute
proceedings.

2. Where the prosecutor refuses to institute proceedings under Article 63 (1)(a), the injured
party or his representative may, within thirty (30) days from having received the decision
of the Attorney General under sub-Article (1), or if the Attorney General has not ruled,
within sixty (60) days of having received the decision of the prosecutor, shall, in
accordance with Article 67, apply to the Court for an order that the prosecutor institute
proceedings.

Article 67 — Form of and Decision on Application for an Order to Institute Proceedings.

1. An application under Article 66 for all Petty Offences and Classes 8 and 9 Serious
Offences shall be made to the Regional Court of appropriate jurisdiction, and for all Class
1 through 7 Serious Offences, to the High Court of appropriate jurisdiction.

2. The Court shall, after considering the refusal of the Attorney General or the prosecutor to
institute proceedings under Article 103, the reasons therefor, and any statements by the
Attorney General and any person referred to in Article 65 (2)(c) or (d), either confirm the
decision of the Attorney General or prosecutor, or order him to institute proceedings.

3. The decision of the Court shall be final and there shall be no further appeal from that
decision.

4. In the event that the Court orders the prosecutor to institute proceedings, the trial Court
shall consist exclusively of a judge or judges who were not involved in the decision to
order the prosecutor to proceed.

CHAPTER 2
PRE-TRIAL DETENTION AND RELEASE

Article 68 — Purpose of Pre-Trial Detention.

The detention of an arrested person is justified only for the following reasons:

1. to ensure his attendance in Court; or

2. for the protection and safety of any person or the public, having regard for all the
circumstances, including any substantial likelihood that the accused will, if he is released
from custody, commit a criminal offence or interfere with the administration of justice.

Article 69 — Pre-Trial Release.

1. The Court shall, where the arrested person has been charged with a Petty Offence, order
his release upon his own undertaking, without conditions, unless the prosecutor shows that
the arrested person should be detained or released only upon conditions.

2. The Court shall, where an arrested person:

a. has been charged with a Serious Offence;

b. has committed the offence charged while released awaiting trial for another
offence, or on conditional release; or

c. is not ordinarily a resident of Eritrea and is charged with a Class 1 or 2 Petty
Offence,

order that the arrested person be released only upon conditions, or be detained in custody

pending trial, unless the arrested person shows that the conditions or his detention in custody

is not justified pursuant to the principles of Article 108.

Page 32 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

. If the Court determines that the arrested person shall be released only with conditions or

upon conditions, it shall impose one or more of the conditions set forth in Article 70 (1) (a)
through (h).

. Where the Court orders an arrested person’s release pursuant to this Article, it shall

include, in the record, the reasons for making such an order.

. The Court shall deny an application for pre-trial release only where it determines that the

arrested person, if set at liberty:

. is unlikely to appear in Court;

. is likely to commit other offences;

. is likely to interfere with witnesses or tamper with evidence;

. is unlikely to comply with restrictions or conditions imposed by the Court; or
. is likely to endanger the safety of any person or the public.

o AN o w

Article 70 — Conditions upon Release.

1.

2.

Where, pursuant to Article 69, the Court determines that the arrested person shall be
released only with conditions or upon conditions, the Court shall order that he be released
subject to one or more of the following conditions:

a. enter into a bail bond, with or without guarantors and with or without deposit of
money or other valuable security, as set forth in Article 71;

b. report at stated times to a police officer or other designated person such as
members of the accused’s family or community;

c. notify the police officer or other person designated in sub-Article (b) of any
change of address, employment or occupation;

d. remain within a territorial jurisdiction, municipality or area;

e. refrain from communicating with any witness or other person expressly named in
the order, except in accordance with the conditions in the order that the Court
considers necessary;

f. deposit his passport, if the arrested person holds a passport, with the authority
designated by the Court;

g. refrain from engaging in any activity, conduct or business as designated by the
Court; or

h. comply with such other reasonable conditions specified in the order which the
Court considers appropriate.

The Court, in setting any of the conditions under sub-Article (1), shall base its decision
upon reliable evidence.

Article 71 — Conditions of Bail.

1.

2.

At any hearing determining the pre-trial release of the arrested person, the Court may fix
the terms on which bail is granted.
The Court shall order that the arrested person be released, consistent with Article 69:
a. on his entering into a bail bond with or without guarantors, in such amount but
without deposit of money or other valuable security; or
b. on his entering into a bail bond with or without guarantors, in such amount but
with deposit of money or other valuable security.

. Where the Court, pursuant to sub-Article (2) or any other provision of this Chapter, orders

that an arrested person be released upon entering into a bail bond with guarantors, the
Court may, in the order, name the particular persons as guarantors, who have agreed
thereto to be guarantors.

. In determining the guarantors, the Court may include members of the arrested person’s

family or community.
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Article 72 — Amount of Bail to Be Secured.
1. The amount of the bail bond shall be fixed with due regard to the circumstances of the
parties concerned and shall not be excessive.
2. The Court shall, in making its decision on the bail bond, the guarantors and the amount to
be guaranteed, consider:
a. the seriousness of the charge;
b. the likelihood of the accused’s appearance at trial;
c. the danger to any person or to public safety by the release of the accused; and
d. the resources of the arrested person and his guarantors.

Article 73 — Finding of Guarantors.
Any person detained prior to trial, who is eligible for release on bail, shall be given the
opportunity to find guarantors.

Article 74 — Obligations of Guarantors.

Unless otherwise expressly provided in the bail bond, the guarantors shall be responsible for
securing the appearance of the person released on bail at any time and place during the
proceedings, including adjournments.

Article 75 — Discharge of Guarantors.

1. The guarantors shall be discharged if:

a. at any time, they bring the released person to the Court which granted bail and
request that they be discharged as guarantors;

b. they apply to the Court, which caused the bond to be taken, to discharge the bail
bond, the Court issues a warrant for the arrest of the person on whose behalf the
bail bond was executed and the person is arrested and brought before the Court; or

c. they are of the opinion that the accused may abscond, they inform the Court, the
Court issues an arrest warrant and the accused is in fact arrested.

2. The guarantee shall lapse upon the death of the guarantor, provided death occurs before an
order has been issued for the payment of the amount of his bond or for the forfeiture of his
deposit. Any monies or securities deposited with the Court shall be returned to the
guarantor’s personal representative.

3. If the Court discharges the guarantors pursuant to sub-Article (1), or the guarantor has
died, the accused shall be given the opportunity to find other guarantors, pursuant to
Article 113, and if he is unable or refuses to do so, the Court may order his arrest and
detention.

Article 76 — Form and Duration of Bail Bond.

1. The bail bond shall be in a prescribed form.

2. The bail bond shall remain in force for such period as shall be fixed by the Court, as
extended from time to time, but may not extend beyond the day of the judgment of the
Court which ordered the bail bond.

3. When the charge against the person released on bail is withdrawn, the bail bond shall
terminate and the Court shall discharge the bail bond.

Article 77 — Release upon Court Order or on Bail.

The accused shall be released from custody when:
a. the Court orders his release; or
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b.

the bail bond has been entered into and all the conditions of the bond have been
fulfilled.

Article 78 — Revocation of Pre-Trial Release.

1. The Court which ordered the release of the person arrested may, upon application or on its
own motion, order the revocation of the pre-trial release order and issue a warrant for the
arrest of the accused if:

d.

b.

C.

the accused has violated any of the conditions imposed upon him by the pre-trial
release order or bail bond;
the amount of the bail bond is:
i. insufficient because of mistake or fraud or similar cause; or
ii. has subsequently become insufficient for any other reason.
the guarantors have been discharged pursuant to Article 75; or

d. new facts are disclosed which were unknown when the pre-trial order was granted.
2. The Court shall conduct a hearing prior to revoking the pre-trial order or bail and issuing
an arrest warrant for the accused, or to modifying the pre-trial order or bail and requiring
the accused to produce new guarantors.

Article 79 — Forfeiture of Bail.
1. Where the person released prior to trial fails to appear on the date fixed in the pre-trial
release order or bail bond:

a.
b.

if the bail bond has been deposited by the person released, it shall be forfeited.
where there are guarantors, the Court shall summon the guarantors and they shall
be required to show cause why their guarantees should not be forfeited.

. if the guarantor fails to pay the amount guaranteed or the amount the Court has

ordered to be paid in accordance with sub-Article (1) (b), without reasonable
justification, within the time limit set by the Court, the Court may order that
execution be carried out in accordance with the relevant provisions of the Civil
Code and Civil Procedure Code.

2. The Court may make such other order with respect to the bail bond as the circumstances of
the case may require.

Article 80 — Conditions of Detention and Release Pending Completion of Investigation.
Where the Court has ordered that a person be detained pursuant to Article 61, the detention
shall be in a prison facility and the police shall promptly, following the issuance of a Court
order, transfer the person to the appropriate prison facility. The Court has the authority to
ensure, by entering at any time into prisons and other places where detainees are held, that
detainees or prisoners are held in accordance with the law. Where the Court finds that
detainees or prisoners are not held in accordance with the law, the Court shall take
measures pursuant to Article 61 (3).

1.

b.
C.

. The following conditions shall apply:
a.

No person held pending trial shall be detained in the same cell with persons
convicted after trial.

Detainees of one sex shall not be kept with detainees of the opposite sex.

Where a detainee has money of his own, he may buy and bring food, tobacco,
clothes and bedding.

. The detainee may, at regular intervals, meet his relatives and correspond with

them and purchase, borrow or otherwise obtain books and newspapers.

. The Prison Administrator may exercise reasonable control over the books and

newspapers brought in and the letters to relatives written by the detainee.
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f. Where the prosecutor deems the privileges of the detainee under sub-Article (d) to
be an obstruction to preparation for trial, he may apply to the Court which issued
the detention order, after notice to the detainee or his counsel, for revocation of
these privileges. Revocation, if ordered by the Court, shall be in writing, setting
forth the reasons therefor. Upon request, the detainee’s counsel shall be given an
opportunity to appear before the Court and argue against revocation.

g. A detainee shall always be offered opportunity to perform work but shall not be
obligated to work. If a detainee chooses to work, he shall be paid for his labor.

h. All other conditions of detention prescribed by the law relating to prisons and not
inconsistent with this Article shall apply to detainees being held pending trial.

3. The public prosecutor shall take all measures necessary to ensure that the investigation is
completed promptly with a view to preparation of charge and commencement of trial. The
Prison Administration shall for the same purpose also periodically, but not later than
monthly, inform the Courts which have issued detention orders pursuant to this Article and
the public prosecutor in writing of detainees against whom charges have not been framed.

4. The detainee, his counsel, a relative or any other interested person acting on behalf of the
detainee shall, fifteen (15) days after the order of the detention, have the right to apply in
writing to the Court which issued the detention order with a view to completion of the
investigation and preparation of a charge against the detainee.

5. The Court shall, after receipt of the application under sub-Article (4) hereof, notify the
public prosecutor that a decision will be taken under sub-Article (6) hereof, if the Court
does not receive a copy of the charge against the detainee or a copy of the public
prosecutor’s decision not to institute proceedings under Article 103 or 104.

6. If neither of the copies requested by the Court is submitted to the Court fifteen (15) days
after the date of the issue the Court’s notice under sub-Article (5), the Court shall order the
release of the detainee under sub-Article (7) until receipt of either of copies requested by
the Court under sub-Article (5).

7. The Court shall order that the detainee be released until receipt by the Court of either of
copies requested by it under sub-Article (5), subject to one or more of the conditions set
forth in Article 70 (1)

a. through (h) or any other condition that the Court deems appropriate. The Court
may, in its discretion and in view of the continuance of reason for which it had
ordered the detention of the person, decide that the person be released after such
time as the Court shall decide, but not longer than thirty (30) days from the date of
the order of the Court under this sub-Article.

8. If the person had, however, been detained for the reason contained in Article 69 (5)(e) and
unless the Court decides that such reason does not exist anymore, the public prosecutor
shall take all measures necessary to complete the investigation as soon as possible and
make the necessary subsequent decisions.

9. The provisions of sub-Articles (3) — (7) shall apply mutatis mutandis to persons who have
been released upon deposit of bail with or without guarantors as well as persons who have
been released under the condition contained in Article 70 (1)(g), provided that the period
of time described in sub-Articles (4) and (6) regarding the persons referred to in this sub-
Article shall be thirty (30) and fifteen (15) days respectively.

10. In any decision that the Court makes pursuant to sub-Articles (6) — (9), the Court may,
if it is of the opinion that such a measure is necessary for proper determination of its order,
require the applicant and the public prosecutor to give their opinions on the order that the
Court wants to give.

Page 36 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

Article 81 — Application for Pre-Trial Release.

1. An arrested person may apply to the Court before which he is first brought under Article
61 or the trial Court after being formally charged, for pre-trial release at any time. The
application for pre-trial release may be granted by that Court.

2. The application for pre-trial release shall be in writing and signed by the applicant or his
representative or counsel. It shall contain a summary of the reasons for the application and
the amount of the bail bond, if any, the applicant is prepared to enter into, or the
guarantors, if any, who are willing to be responsible for securing the applicant’s
appearance.

3. The Court to which the application is made shall ensure that the applicant has the
opportunity to consult with his representative or counsel in preparation of the application
for pre-trial release.

Article 82 — Hearing and Decision on Application for Pre-Trial Release.

1. At any proceeding related to pre-trial release, the accused shall have the right to be present
at such proceedings. The investigating police officer and the prosecutor shall also have the
right to be present, provided that the hearing may be held in their absence, if the public
prosecutor has been given 24 hours’ notice of the hearing.

2. The Court to which an application for pre-trial release is made shall hold a hearing without
delay and shall make its decision with 48 hours of the close of the hearing. Any decision
granting or denying the application for pre-trial release shall be in writing and set forth the
reasons for any such grant or denial.

Article 83 — Review of Decision on Application for Pre-Trial Release.

1. The arrested person and the public prosecutor may seek a review of the decision of the
Court under Article 82 to the next highest Court, whose decision on this matter shall be
final.

2. If another application is filed at a later stage of the proceedings, another review of a denial
of that application may be made.

Article 84 — Release during Trial.

1. At any time after the commencement of the trial, the trial Court upon application by the
accused detained prior to trial, or on its own motion, may order the release of the defendant
during the trial.

2. The provisions of this Title shall apply in any determination made under sub-Article (1).

Article 85 — Detention during Trial.

1. At any time after the commencement of the trial, the trial Court, upon application of the
prosecutor or on its own motion, may order the detention of the defendant until the
completion of the trial.

2. The provisions of this Title shall apply in any determination made under sub-Article (1).
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BOOK III — PROSECUTION AND TRIAL

TITLE I — PROCEDURE AT COMMENCEMENT OF PROSECUTION

CHAPTER 1
CHARGE

Article 86 — Principle.

Unless specifically provided in this Code or any other laws, no person may be tried for any
offence unless a charge has been prepared by the public prosecutor in accordance with the
provisions of this Chapter.

Article 87 — Framing, Filing and Service of Charge.

1.

Within fifteen (15) days of receipt of the police report (Article 59), the prosecutor shall
determine what charges, if any, shall be filed and he shall file charges in the Court having
jurisdiction to try the matter.

. Where the prosecutor determines that the accused shall be charged with offences that lie

within the subject matter jurisdiction of two different Courts, the prosecutor shall join and
file charges in the higher Court having territorial jurisdiction in the matter and that Court
shall have subject-matter jurisdiction to try all of them.

. At the time when charges are filed, the prosecutor shall serve upon the accused and his

counsel a copy of each charge against him and no fee shall be imposed upon the defense
for such copy or copies.

. The Attorney General shall take all measures within his authority, including ordering

disciplinary measures or the institution of criminal proceedings, as the case may be,
against unwarranted delays by the public prosecutor to frame, file or serve a charge.

. The provisions of sub-Article (4) shall also apply to unwarranted delays by the public

prosecutor in making his decision to refuse to institute criminal proceedings against the
accused pursuant to Article 63 (1) (a) or (b) or in ordering the conduct of further
investigation by the police pursuant to Article 62.

Article 88 — Setting Trial Date.

1.

When the charge has been filed under Article 87, the Court shall forthwith fix the date of
trial and cause the accused and the prosecutor to be summoned to appear for trial and, if
the accused is in custody, it shall order such measures as are necessary to secure the
attendance of the accused.

. The date for the commencement of the trial shall in all cases be not later than thirty (30)

days after the filing of charges.

. The parties may request an extension of the periods described in sub-Article (2) but the

Court shall not grant an extension unless it is satisfied that the parties, or the Court, cannot
reasonably be prepared to proceed within the prescribed periods.

Article 89 — Charge Wrongly Filed.

Where the prosecutor files a charge in a Court without jurisdiction, the Court shall refuse to
accept such charge and, by written endorsement on the charge sheet, shall direct the
prosecutor to file the charge in a Court having jurisdiction.
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Article 90 — Content of Charges.

1. Each charge shall, in order to enable the accused to know with sufficient clarity what
charge he has to answer by properly identifying the accused and describing the factual
circumstances and the legal elements of the alleged offence, include:

a. the name and proper description of the accused,;

b. the offence with which the accused is charged and its legal and material elements;

c. the time and place of the offence and, where appropriate, the person against whom
or the property in respect of which the offence was committed; and

d. the law and article of the law against which the offence is said to haw been
committed.

2. Each charge shall be signed and dated.

Article 91 — Included and Alternative Offences.

1. Where the commission of the offence charged, as described in this Code or Proclamation
creating it or as framed in the charge, includes the commission of another offence, the
accused may be convicted, even if the original offence charged is not proved, of an
included offence that is proved or of an attempt to commit the offence charged or an
included offence.

2. Where the accused is charged with actual commission of an offence, he may be convicted
of it if the evidence proves his participation in the offence as a secondary party and vice
versa.

Article 92 — Joinder of Charges.

1. A charge-sheet may contain several distinct charges relating to the same accused and each
offence so charged shall be described separately.

2. All charges may be tried together, but where the accused is likely to be prejudiced in his
defense the Court shall order the charges to be tried separately.

Article 93 — Joinder of Accused.

1. All persons accused of having participated in whatever capacity in the offence or offences
shall be charged and tried together.

2. Where several persons are alleged to have committed different offences connected with the
same criminal activity, they may be charged and tried together.

3. The Court shall order separate trials where it is satisfied that such an order is required in
the interests of justice.

Article 94 — Effect of Errors.
No error in the formulation of a charge shall be regarded as material unless the accused is
prejudiced by such error or the interests of justice are likely thereby to be defeated.

Article 95 — Amendment or Replacement of Charge.

1. Where the accused is brought to trial on a defective charge, the Court may order the charge
to be amended or replaced at any time before final decision and may do so of its own
motion or upon application by one of the parties.

2. Every such amendment or replacement shall be read and explained to the accused by the
Court.

Article 96 — Effect of Amendment or Replacement.

1. Where a charge is amended or replaced, the Court shall ask the prosecutor and the accused
to state whether they are ready to proceed.
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2. Where the prosecutor or the accused states that he is not ready, the Court shall order the
matter adjourned to a fixed date so as to allow sufficient time to ensure that the parties are
not prejudiced in the preparation of the case for trial upon the amended or replaced charge.

Article 97 — Withdrawal of Charges.

1. The prosecutor may withdraw any charge before plea at trial and only with permission of
the Court after plea at trial.

2. The withdrawal of a charge before plea is not a bar to subsequent proceedings but the
withdrawal of a charge after plea is a bar to subsequent proceedings.

3. When the prosecutor seeks permission to withdraw a charge after plea, the Court shall give
reasons for its decision to allow or refuse such permission.

Article 98 — Discharge.
Where a charge is withdrawn before plea and no new charge is framed in accordance with
Article 95, the accused shall be discharged.

CHAPTER 2
DISCLOSURE

Article 99 — Duty to Disclose.

1. As soon as possible after filing charges against the accused, the prosecutor shall make
disclosure to the accused or his counsel of any relevant information or evidence in his
possession or of which he has knowledge.

2. Where the Court is satisfied that there has not been compliance with the provisions of this
Chapter, it shall adjourn the proceedings until in its opinion there has been compliance and
it may make such other order as it considers appropriate in the circumstances. The Court
may also grant an adjournment, at the request of the accused, if it is satisfied that the
accused requires more time in which to prepare for trial.

3. The duty of disclosure by the prosecution is continuing and the prosecutor is required
forthwith to communicate to the accused any new and subsequent information that he
receives if such information falls within the terms of Article 100.

Article 100 — What to Disclose.
1. The Court shall not commence a trial and the accused shall not be called upon to plead to
the charge of an offence, unless the Court is satisfied that:

a. the accused knows that he is entitled before trial to disclosure of the prosecution
case;

b. the accused has been given a copy of the charge or charges against him in that
prosecution; and

c. disclosure of the prosecution case has been made with adequate time to prepare for
trial.

2. The accused is entitled, from the prosecutor:

a. to receive a copy of any relevant statement made by him;

b. to inspect anything that the prosecutor proposes to introduce as an exhibit;

c. to receive a copy of any relevant statement made by any person and recorded in
writing or, in the absence of a statement, a written summary of the information
provided by that person;

d. to inspect the electronic recording of any relevant statement made by a person
whom the prosecutor proposes to call as a witness;
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e. to receive, where his request demonstrates the relevance of such information, a
copy of the criminal record of any alleged victim or proposed witness;

f. to receive, where known to the police officer or prosecutor in charge of the
investigation, and not protected from disclosure by law, the name and address of
any other person who could be called as a witness or other details enabling that
person to be identified; and

g. to receive any other relevant information that might assist the accused in the
preparation of his defenses, whether the prosecutor intends to use such information
as evidence at trial or not.

Article 101 — Application for Non-disclosure.

Upon application by the prosecutor, the Court may order that one of more of the items
identified in Article 100 shall not be disclosed, or that disclosure be delayed, if it is satisfied
that disclosure would endanger life or safety, or interfere with the administration of justice or
national security.
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TITLE II — TRIAL

CHAPTER 1
GENERAL PROVISIONS

Article 102 — Witness Summonses.

1. As soon as the date of the trial has been fixed, the prosecutor shall give the Court a list of
witnesses whose attendance is required and the Court shall forthwith issue summonses in a
prescribed form.

2. After the prosecutor has presented all of the evidence in the prosecution case, the accused
or his counsel shall give to the Court a list of witnesses whose attendance is required and
the Court shall forthwith issue summonses in a prescribed form.

3. Where a proposed witness is confined in prison or jail, the Court shall issue an order to the
person in charge of such prison or jail that the proposed witness be escorted under
appropriate protection to attend Court on the date and at the time specified in the order for
the purpose of giving evidence.

4. The prosecutor and the accused shall be responsible for ensuring that all exhibits to be
produced at the trial shall be in Court on the day fixed for the presentation of evidence.

Article 103 — Arrest Warrant.

Where an accused person or a witness, who has been duly summoned to attend Court and
there is proof of service of such summons, has failed to appear as required, the Court may
issue an arrest warrant to compel the attendance of such persons before the Court.

CHAPTER 2
HEARING

Article 104 — Opening of Hearing.
1. The Court shall sit on the day and at the hour fixed for the trial.
2. The case shall be called and the accused shall appear before the Court.

Article 105 — Attendance of Accused.

1. The accused shall appear personally to hear and answer the charge and, if he is assisted by
counsel, his counsel shall appear with him.

2. The accused shall be adequately guarded and shall not be physically restrained unless there
are reasonable grounds to believe that he might be dangerous, might become violent, might
try to escape or might disrupt the proceedings.

Article 106 — Verification of Identity.

When the accused has been brought before the Court, his identity, age and occupation shall
be established.

Article 107 — Reading of Charge.
The charge shall be read and explained to the accused by the Court, who shall then ask the
accused if he has any objection to the charge.

Article 108 — Objections to the Charge.

1. If the accused objects to the form or content of the charge, or to the jurisdiction of the
Court, the provisions of Article 95 and the following shall apply.
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2. The provisions of Article 109 shall apply where the accused states:

a. that the matter is pending before another Court;

b. that he has previously been acquitted or convicted on the same charge;

c. that the charge against him has been barred by limitation or the offence with which
he has been charged has been made the subject of amnesty;

d. that he will be prejudiced in his defense if he is not granted a separate trial, where
he is tried with others;

e. that no permission to prosecute as required by law has been obtained;

f. that the decision in the case against him cannot be given until other and separate
proceedings have been completed;

g. that he is not mentally able to participate in the conduct of his own defense;

h. that the charge is not stated with sufficient particularity to allow the accused to
know clearly the factual and legal basis of the charge against him;

i. that the Court lacks jurisdiction; or

j. that any other objection must be resolved before the commencement of trial.

3. Where no objection is made under this Article immediately after the accused has been
required by the Court to state his objections, the accused shall be allowed to make such
objection after plea only if the Court is satisfied that it is in the interests of justice to do so.

4. The Court may raise an objection under this Article of its own motion.

Article 109 — Settlement of Objections.

1. The Court shall record any objection that may have been made under Article 108 (2) and
shall ask the prosecutor whether he wishes to reply.

2. Whenever possible, the Court shall decide forthwith on the objection.

3. If an objection is made under Article 108 (2) (g) and the Court is satisfied that the accused
is not mentally responsible for the conduct of his own defense, the Court shall order the
proceedings adjourned indefinitely and shall instruct the prosecutor and counsel for the
accused that the Court will hear any representations that the parties might wish to make
concerning confinement of the accused under the provisions of the civil law.

4. If an objection is made under Article 108 (2) (h) and the Court is satisfied that the charge is
not stated with sufficient particularity, the Court shall order the prosecutor to amend the
charge by providing additional details and if the charge is so amended, the prosecutor shall
be bound to prove the amended charge beyond reasonable doubt.

5. Where a decision cannot be made forthwith owing to lack of evidence, the Court shall
order that the necessary evidence be submitted without delay and it may order an
adjournment for this purpose.

6. The Court shall make its decision forthwith when the necessary evidence is produced.

Article 110 — Plea of Accused.

1. After the charge has been read and explained to the accused, the Court shall ask the
accused whether he pleads guilty or not guilty.

2. Where there is more than one charge, the Court shall read and explain each charge and
shall record the plea of the accused in respect of each charge separately.

3. The plea of the accused shall be recorded as nearly as possible in the words of the accused

Article 111 — Plea of Not Guilty.

1. Where the accused says nothing in answer to the charge or denies the charge, the Court
shall record a plea of not guilty.

2. Where the accused admits the charge with reservations, the Court shall record a plea of not
guilty.
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Article 112 — Plea of Guilty.

1.

Where the accused admits without reservation every ingredient of the offence charged, the
Court shall record a plea of guilty and may forthwith enter a finding of guilt against the
accused in the record.

. The Court shall not record a plea of guilty unless and until it is satisfied that the plea is

made freely, voluntarily and with a clear understanding that the plea is an admission of
guilt that might lead to the imposition of sentence.

. Where a plea of guilty has been recorded, the Court shall require the prosecution to

produce such evidence as the Court considers necessary to substantiate the charge and the
Court may also permit the accused to produce evidence.

Article 113 — Amendment of Plea and Bond for Victims’ Losses.

1.

Where a plea of guilty has been recorded and it appears to the Court in the course of
proceedings that a plea of not guilty should have been recorded, the Court may change the
plea to one of not guilty and set aside any finding of guilt already entered in the record.

. After the Court has decided on the plea of the accused and at any time before the public

prosecutor opens his case, the Court may, if it deems that such an order is necessary for the
proper dispensation of the case, order the accused to deposit a bond for securing the
compensation for the injuries suffered by the victims of the offence.

. The Court shall make the order described in sub-Article (2) only if it is of the opinion that

the offence with which the accused has been charged is of such a nature as to cause
injuries to any specific victim.

. The order of the Court under sub-Article (2) shall be based on the following conditions:

a. The Court shall make such an order only after an application of the alleged victims
of the offence which application shall be filed at any time before the date when the
public prosecutor opens his case.

b. The bond that the Court orders to be entered shall apply only to the alleged victims
who have filed timely applications in accordance with paragraph (a).

c. In fixing the bond, the Court shall consider the seriousness of the charge, the
likelihood of the accused’s continued appearance at trial, the severity of the
injuries that the victims could have suffered and the resources of the accused
person.

d. The bond shall be entered in cash deposit or by attaching property of the accused
in accordance with the Civil Procedure Code of Eritrea.

e. The amount of the bond shall be fixed with due regard to the circumstances of the
accused and the victims of the offence and shall not be excessive.

f. The bond shall remain in force for such period as shall be fixed by the Court, as
extended from time to time, but may not extend beyond the day of the judgment of
the trial Court.

. If the Court decides not to order the deposit of a bond, it shall give reason for so ordering

and the applicants shall have the right to appeal against such decision within fifteen (15)
days of the decision to the Court that hears appeals on criminal matters from the Court
which has made the order not to deposit the bond. The trial shall progress while the
appellate Court decides on the appeal. The appellate Court, whose decision on the matter is
final, shall itself fix the bond to be deposited by the accused if it reverses the decision of
the lower Court not to order deposit of a bond.

. If the victims of the crime prefer to file a separate civil action against the accused, the bond

entered in accordance with sub-Articles (2) — (5) shall be dismissed forthwith.
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Article 114 — Adjournment.

1. Of its own motion, or upon application of one of the parties, the Court of trial may adjourn
its proceedings where the interests of justice so require.

2. An adjournment may be granted if the Court is satisfied that:

. the prosecutor or the accused fails for good cause to appear;

. witnesses for the prosecution or the defense are not present;

. the prosecution or the defense requires time for investigation;

. further evidence must be produced;

. evidence is produced either by the prosecution or the defense which takes the

other side by surprise and the production of which could not have been foreseen;

the charge has been amended or substituted and the prosecutor or the accused

requires time to reconsider the prosecution or defense;

g. the accused has not been served with a copy of the charge or has been served too
short a time before the trial to enable him properly to prepare his defense;

h. prior authorization for a prosecution is required before the trial may start;

i. a decision on the charge or charges cannot be given unless other proceedings are

first completed,;

. the mental fitness of an accused must be established by an expert; or

k. the trial cannot be completed in one day and is adjourned to the following day or
another day.

T AN o w

=

—e

Article 115 — Limitation on Adjournment and New Summonses.

1. The Court shall adjourn the hearing for such time as is sufficient to enable the purpose of
the adjournment to be carried out.

2. Where a hearing has been adjourned to a fixed date the Court shall remind the parties of
the obligation to attend Court on that date; but when an adjournment is ordered without a
fixed date for the resumption of the proceedings, the Court shall, when the purpose of the
adjournment is achieved, issue new summonses to the parties and witnesses.

Article 116 — Effect of Adjournment.

1. On granting an adjournment, the Court shall make such order as is necessary to ensure that
the purpose of the adjournment is achieved.

2. Where an adjournment has been granted under Article 114 (2) (j), the Court shall remand
the accused to a place where his state of mind can be examined.

Article 117 — Record of Trial.
1. The record of a trial shall be signed by the Court and shall contain:
a. a copy of the complaint;
b. the date of the warrant of arrest, if any, or on which the accused was first arrested;
c. the date on which the accused was first brought before a Court in answer to the
charge;
d. the charge filed by the prosecutor and any alterations, additions or substitutions
therein;
e. the plea of the accused;
f. a summary of any address or submission made on behalf of the prosecutor or the
accused;
g. a full record of the evidence of all the witnesses, including cross-examination and
re-examination, prepared in accordance with Article 129;
h. a contemporaneous note of any objection made by the prosecutor or the accused
and the ruling given thereon;
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2.

i. a note of the exhibits admitted as evidence and the number attached thereto
including whether the exhibit has been put in by the prosecutor or the accused;

j. a full and contemporaneous note of any submission on points of law and the
decision thereon;

k. a note of all adjournments granted and the date to which the trial is adjourned
together with a note of the reasons for granting such adjournment;

1. a copy of any decision rendered in accordance with Article 150;

m.a note that the prosecutor and the accused have been informed of their respective
rights of appeal; and

n. any other matter that the Court, either as required by this Code or as necessary in
its opinion, keeps a record of.

The record of the trial at each hearing shall start with:

a. the name of the accused and number of the case;

b. the date and time;

c. the names of the prosecutor and defense counsel; and

d. the names of the judges.

. The record of the trial at each hearing shall close with a note of the time of disclosure and

the date and time to which the hearing is adjourned.

CHAPTER 3
TRIAL IN THE ABSENCE OF THE ACCUSED

Article 118 — Limitations on Trial in Absentia.

1.

2.
3.

4.
5. No person shall be tried in absentia unless the Supreme Court finds that the accused was

Except as provided in this Chapter or in cases under Chapter 1, Title III of this Book, no
person shall be tried in absentia for any criminal offence.

No young offender shall be tried in absentia.

No person shall be tried in absentia except if charged with Class 1 through Class 7 Serious
Offences.

No person shall be tried in absentia except upon application by the Attorney General.

properly informed of the date, time and place of his trial, and that the accused, without
good cause, failed to appear for his trial.

Article 119 — Proceedings When Accused Fails to Appear.

1.

Where the accused does not appear in the High Court on the date fixed for the trial and no
representative appears to satisfactorily explain his absence, the Court shall issue a warrant
for the arrest of the accused.

. Where the warrant cannot be executed, the Court shall adjourn the proceedings.
. The prosecutor shall advise the Attorney General of the accused’s failure to appear and the

Attorney General shall decide whether to apply to the Supreme Court for an order that the
accused be tried in absentia.

Article 120 — Proceedings in the Supreme Court.
The Supreme Court may order that the High Court try the defendant in his absence upon
finding that:

1.
2.
3.
4.

the accused was charged with Class 1 through Class 7 Serious Offences;

the accused received notice of the trial date and place;

the accused failed to appear for trial at that place and time; and

the interests of justice will be served by bringing the defendant to trial in his absence.
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Article 121 — Time of Trial.

1. Any trial in which evidence had already been heard before the accused’s absence may be
forthwith continued to its conclusion.

2. If no trial had commenced before the accused’s absence, trial may not be set earlier than
15 days from the order of the Supreme Court, and the Supreme Court shall order the
publication of a summons which shall show the date fixed for the hearing. It shall contain a
notification to the accused that he will be tried in his absence if he fails to appear.

Article 122 — Hearing and Judgment.

1. The trial shall proceed in the High Court as in ordinary cases. The prosecution witnesses
shall then be heard and the public prosecutor shall make his final submission.

2. If the defendant is found guilty, the Court may sentence the defendant or may defer
sentencing until such time as the defendant is brought before the Court. No defendant may
be sentenced to death in absentia.

Article 123 — Setting aside of Judgment.

An application to set aside a conviction or sentence given in absentia may be made to the
Supreme Court by the person convicted or sentenced in his absence to the Court that passed
the judgment.

Article 124 — Time and Form of Application.

An application under this Title shall be made to the Supreme Court at any time and shall
contain the reasons on which the person convicted or sentenced in absentia bases his
application.

Article 125 — Grounds for Granting Application.

No application under this Title shall be granted by the Supreme Court unless the applicant

can show:

1. that he has not received a summons to appear; or

2. that he was prevented by force majeure from appearing in person or by advocate; or

3. that he had good cause for failing to appear for trial or that his failure to appear was not
willful.

Article 126 — Action upon Filing of Application.

1. On the filing of the application, the Supreme Court shall cause a copy of the application to
be sent to the public prosecutor and the applicant and the public prosecutor shall be
informed of the hearing date.

2. Where the applicant, having been duly summoned, fails to appear on the hearing date, the
application shall be dismissed.

Article 127 — Hearing.

1. The applicant or his advocate shall speak in support of the application and the public
prosecutor shall reply. The applicant shall have the right to reply.

2. The Court shall then give its decision on the application.

Article 128 — Judgment.

1. Where the application is allowed under Article 239, the Supreme Court shall order a retrial
and the public prosecutor shall file the charge in the Court having jurisdiction.

2. Either side may, under the provisions of Book V, appeal to the ordinary appellate Court
against the judgment of the Court of retrial.
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CHAPTER 4
EVIDENCE

Article 129 — Recording of Evidence.

1. The evidence of every witness shall start with his name, address, occupation and age and
an indication that he has been sworn or affirmed.

2. The evidence of each witness shall be recorded by the presiding judge or by another judge
or clerk acting under his personal direction and supervision.

3. The evidence shall be divided into examination, cross-examination and re-examination
with a note as to where the cross-examination and re-examination begin and end.

4. The evidence shall ordinarily be taken down in the form of a narrative but the presiding
judge may, in his discretion, take down or cause to be taken down any particular question
and answer.

Article 130 — Opening of Case and Calling of Witnesses for Prosecution.

1. After the plea of the accused has been recorded, the prosecutor shall explain briefly, and in
an impartial manner, the charges he proposes to prove and the nature of the evidence he
will present.

2. The prosecutor shall then call his witnesses, who shall be sworn or affirmed before they
give testimony.

3. They shall be examined by the prosecutor, cross-examined by the accused or his counsel
and may be re-examined by the prosecutor.

4. The Court may put to a witness any question that appears necessary for the determination
of the case.

Article 131 — Witness Who Refuses to Testify or Produce Evidence.
1. Where a person, who is summoned to give evidence as a witness:
a. refuses to be sworn;
b. having been sworn, refuses to answer the questions that are put to him; or
c. refuses to produce any tangible evidence that he has been required to produce,
without offering a reasonable excuse for his refusal,

the Court may adjourn the proceedings and commit the person to prison for a period not

exceeding eight days or for the period during which the proceedings are adjourned,

whichever is the lesser.

2. No witness may refuse to answer a question that is put to him on the ground that the
answer might tend to incriminate him, but any answer that he gives may not be used
directly or indirectly against him in any other criminal or civil proceedings.

3. A witness who is the mother, father, brother, sister or spouse of the accused shall not be
punished for refusing to testify or produce evidence.

Article 132 — Exclusion of Witnesses.
The Court shall order the exclusion of any witness from the Courtroom, except the accused
who chooses to testify, until he is called to testify.

Article 133 — General Principles of Admissibility.

1. If an objection is made to the admission of any proposed evidence, the Court shall
determine the admissibility of that evidence by taking into account its relevance, reliability
and probative value and any prejudice that its admission might cause to a fair trial or to a
fair evaluation of the testimony of a witness.
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. No evidence shall be admitted in any criminal prosecution if the Court is satisfied that such

evidence was obtained in violation of the Constitution of Eritrea or the provisions of this
Code.

.In any case where the admissibility of evidence under the preceding paragraph is

challenged, the prosecution shall bear the burden to prove that the evidence was obtained
in a manner that is consistent with the Constitution and with the provisions of this Code.

Article 134 — Best Evidence.

1.

The Court shall consider the reliability of all evidence produced by the parties and, for
greater certainty, the Court shall consider whether evidence is given by witnesses who
testify to relevant facts within their personal knowledge and any other evidence shall be
subject to strict scrutiny by the Court in accordance with Article 133.

. The Court shall admit, and may order, the evidence of experts if the Court is satisfied that

it is relevant, that it is necessary for assisting the Court to make findings of fact and that
the person who is proposed to give such evidence is properly qualified as an expert in the
matters on which he is to give evidence.

. The Court shall not refer to any statement made by a witness in the course of a police

investigation unless the Court is satisfied that the witness is not available to testify and,
further, that the statement made by the witness is both necessary and reliable as evidence.

. The prosecutor shall not introduce evidence of a statement made by the accused out of

Court to a police officer or prosecutor unless the Court is satisfied that the statement was
made by the accused freely, voluntarily, without inducement and in accordance with the
requirements of Article 54 of this Code.

Article 135 — Inadmissibility of Undisclosed Material in Evidence.

Subject to Article 101, the prosecutor shall not be permitted to produce in evidence any
undisclosed information that he was required to disclose under Chapter 2 of Title I of this
Book.

Article 136 — Privilege.

1.

Privileged communications may not be introduced in evidence by any person unless the
person or entity whose communications are protected by privilege informs the Court that
the privilege is voluntarily waived, in whole or in part, with respect to those
communications.

. In accordance with this Article, the following persons may assert a privilege over

communications that would otherwise be relevant and admissible at trial under the
provisions of this Chapter:
a. any person, in communication with his or her spouse;
b. a child in communication with one of his parents, including any person recognized
in law as standing in loco parentis in relation to that child;
c. a parent, including any person recognized in law as standing in loco parentis, in
communication with his child
d. a patient, in communication with a physician for the purpose of therapeutic
treatment;
e. a client, in communication with his counsel for the purpose of obtaining legal
advice;
f. a penitent or parishioner, in communication with his spiritual adviser for the
purpose of obtaining pastoral or spiritual guidance; or
g. a member of the national government, concerning communications relating to
matters of national security.
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Article 137 — Testimonial Competence of Family Members.

1.

The prosecution may not call the parent, child or sibling of an accused person, including
any half-siblings, to give a statement out of Court or to give evidence against an accused
person in Court except where the Court is satisfied that proposed witness freely consented
to give such a statement or to give such evidence.

. The preceding paragraph does not apply in any case where the parent or sibling of an

accused person is allegedly a victim of the offence charged against that person.

. Nothing in this Article affects the competence of a parent or sibling of an accused person

to give a statement or to give evidence in Court for the accused.

Article 138 — Judicial Notice.
No party shall be required to prove undisputed facts of common knowledge and the Court
shall take judicial notice of the existence of such facts.

Article 139 — Objections to Evidence.

Where the prosecutor or the accused objects to the admission of any evidence or the putting
of a question to a witness, the Court shall decide forthwith on the admissibility of such
evidence.

Article 140 — Form of Questions.

1.

Questions put in direct examination shall only relate to facts that are relevant to the issues
to be decided and to such facts of which the witness has personal knowledge and no
leading questions may be put to a witness in direct examination without permission of the
Court.

. Questions put in cross-examination shall only relate to relevant issues before the Court,

including what might be erroneous, doubtful or untrue in the answers given in direct
examination and leading questions may be put to a witness in cross-examination.

. The prosecutor, the accused or his counsel may on re-examination only ask questions for

the purpose of clarifying matters that have been raised in cross-examination.

Article 141 — Previous Convictions of Accused.

1.

Subject to Article 145 (6) — (8), previous convictions of an accused person shall not be
introduced into evidence before the Court makes a finding of guilty or not guilty on the
charge or charges.

. The Court shall not receive or admit any evidence of previous convictions against the

accused, or any other evidence of criminal conduct by the accused that does not form part
of the charge against him, unless and until the Court makes a finding of guilty or not guilty
on the charge or charges.

Article 142 — Evidence of Accomplices.

1.

In a case where more than one person is charged, any evidence given by one accused
person may be used as evidence against any other accused person in that trial.

. No accused person may be found guilty solely upon the uncorroborated evidence of a

person who is a co-accused or alleged accomplice in relation to the offence or offences
charged against the accused.

. Where the prosecutor calls an accomplice or co-accused to give evidence against an

accused, the prosecutor shall inform the Court of any inducement or consideration
extended to the proposed witness for his testimony.
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Article 143 — Absence of Cross-Examination.
Failure to cross-examine on a particular point does not constitute an admission of the truth of
any fact asserted by a witness for the opposite party.

Article 144 — Acquittal of Accused when No Case for Prosecution.

At the conclusion of the prosecution evidence, the Court shall order the acquittal of the
accused on any charge if it determines that the prosecution has not produced sufficient
evidence against the accused on that charge that would warrant a finding of guilty.

Article 145 — Opening of Case for Defense.

1. If the Court does not order the acquittal of the accused in accordance with Article 144, it
shall invite the accused to enter upon his defense and shall inform him that he or his
counsel may make an opening statement in answer to the charge and may call witnesses in
his defense.

2. The accused or his counsel may then open his case and briefly explain his defense stating
the evidence he proposes to put forward.

3. The accused shall then call his witnesses, who shall be sworn or affirmed before they give
testimony.

4. Witnesses for the defense may be called in any order, but if the accused chooses to testify
in his own defense, he shall be called as the first witness for the defense.

5. The failure of the accused to testify in his own behalf may not be used as evidence against
him in any way or for any purpose.

6. The accused may not be compelled to testify but is competent to testify and, if he elects to
give evidence, he shall be treated in the same manner as any other witness.

7. If the accused testifies in his own behalf, he may not subsequently be charged with perjury
for the testimony that he gives.

8. Notwithstanding Article 141, an accused who testifies in his own behalf may be cross-
examined about any previous conviction if in his testimony he claims to be of good
character, but any evidence of a previous conviction that is admissible under this sub-
Article, shall be considered relevant only to the credibility of the accused as a witness.

Article 146 — Recall of Witnesses.

Whenever a charge is amended or substituted in the course of trial in accordance with Article
209, or when otherwise necessary in the interests of justice, the prosecutor and the accused
shall be allowed to recall and examine, with reference to any amendment or substitution any
witnesses who have been examined previously and may also call any further evidence that
might be relevant to the amended or substituted charges.

Article 147 — Additional Witnesses.

1. At any time before making a decision of guilty or not guilty the Court may call any witness
whose testimony it considers necessary in the interests of justice.

2. The prosecutor may call any witness whose name does not appear on the list of
prosecution witnesses if the Court is satisfied that he is a material witness who could not
have previously been identified as such by the prosecutor and the application for a
summons is not being made for the purpose of delaying the case.

3. The accused may call any witness if the Court is satisfied that he is a material witness and
the application for a summons is not being made for the purpose of delaying the case.
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Article 148 — EXxhibits.

All exhibits shall be marked and numbered by the registrar of the Court and they shall be kept
by the registrar in a safe place and shall not be withdrawn without an order of the Court. No
order of release shall be granted by the Court unless it is satisfied that such release would not
prejudice the trial or otherwise be contrary to the public interest.

Article 149 — Final Addresses.

1.

2.

3.

After the evidence for the defense has been concluded the prosecutor may address the
Court on questions of law and fact.

The accused or his counsel shall then address the Court on questions of law and fact and in
all cases he shall have the opportunity to address the Court last.

Where there are more than one accused the Court shall decide in which order the accused
or their counsel shall address the Court.

Article 150 — Decision and Sentence.

1.

10.

When the final addresses have been concluded, the Court shall make a finding of guilty or
not guilty on the charge or charges and a written copy of this decision shall be given to the
parties.

. The decision concerning guilt or innocence shall contain a summary of the evidence, shall

give reasons for accepting or rejecting evidence and shall contain the provisions of the law
on which it is based and, in the case of a finding of guilt, the Article of the law under
which the finding of guilt is made.

. Where the accused is found not guilty, the decision shall contain an order of acquittal and,

where appropriate, an order that the accused be released forthwith from custody and be
relieved of any release condition imposed pursuant to Article 70 on him and/or his
guarantors during the trial.

. Where the accused is found not guilty by reason of mental impairment under Article 21 of

the Penal Code, the Court shall adjourn the proceedings to consider an appropriate
disposition under Article 99 of the Penal Code.

. Where the accused is found guilty, the Court shall adjourn the proceedings for

consideration of sentence and upon the resumption of proceedings the Court shall ask the
prosecutor whether he has anything to say as regards sentence by way of aggravation or
mitigation and at this time the prosecutor may call witnesses to testify or submit any other
evidence on any matter relevant to sentence. The Court may allow the prosecutor to
request a specific sentence that the accused shall, in the prosecutor’s opinion, receive.

. Where the prosecutor has made his submissions on sentence, the accused or his counsel

shall reply and may call witnesses or submit any evidence on any matter relevant to
sentence.

. Where the accused does not admit his previous convictions or any other disputed fact, the

prosecutor shall prove the convictions or the disputed facts beyond reasonable doubt.

. The Court may order the detention of the accused person or take any such action as the

Court deems necessary to secure the attendance of the accused at the date of the delivery of
the sentence.

. The Court shall record the evidences submitted under sub-Articles (5)-(6) and accordingly

pass sentence. The Court shall record the Articles of the law under which the sentence has
been passed and shall give analysis of the process by which it has set the sentence.

Upon delivery of judgment in accordance with this Article the prosecutor and the
accused shall be informed of their rights of appeal.
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TITLE III — SUMMARY PROCEDURE FOR PETTY OFFENCES

CHAPTER 1
PROCEDURE BY ENDORSEMENT

Article 151 — Summons.

1. Where it is alleged that a petty offence has been committed, the prosecutor shall apply to
the Court having jurisdiction to summon the accused to appear.

2. The application and the summons shall contain the name of the accused and the charge or
charges prepared in accordance with this Book.

Article 152 — Accused May Plead Guilty in Writing to Petty Offence.

The accused may return the summons to the Court endorsing thereon that he pleads guilty to
such offence. Such endorsement shall be dated and signed by the accused. In such a case, and
without prejudice to the provisions of Article 112 (3), he shall not be required to attend Court
in answer to the summons.

Article 153 — Proceedings and Decision on Endorsed Plea of Guilty.

1. On receipt of the summons so endorsed, the Court shall record the plea of guilty and,
having ascertained the facts of the case from the prosecutor, shall sentence the accused and
send him a copy of the judgment.

2. Where the Court proposes to impose a fine only, it shall do so forthwith.

3. Where the Court intends to impose a sentence of imprisonment or any sentence other than
a fine, it shall summon the accused to appear and shall give the accused an opportunity to
defend himself before sentence is passed.

CHAPTER 2
PROCEDURE WHERE THERE IS NO ENDORSEMENT

Article 154 — Summons and Prosecution.

1. Where the accused does not endorse on the summons that he pleads guilty, he shall appear
on the day and at the time fixed for the hearing.

2. The trial of a charge under this Chapter shall be conducted in accordance with the
provisions of Title II.

3. Where the accused does not appear as required under this Article, the prosecutor may
request the Court to issue a warrant of arrest and the accused shall be prosecuted in
accordance with the provisions of this Book when he is apprehended.
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TITLE IV — COSTS AND EXECUTION OF SENTENCES

Article 155 — Costs in Criminal Prosecutions.

All the costs of prosecutions, including appeals and any other proceedings taken pursuant to
this Code, shall be borne by the Government. In the interest of justice and when the financial
status of the accused so justifies, the court may order that the costs of the witnesses of the
accused be borne by the Government.

Article 156 — Authority to Issue Orders of Execution.

1.

A Court imposing a sentence under Article 150 shall issue the necessary orders in writing
requiring the appropriate authorities to carry out or supervise the carrying out of the
sentence. Such order shall be sufficient authority for any official or other person vested
with the responsibility to carry out the sentence and the Court shall provide such
authorities and persons with copies of the relevant orders.

. When the sentence is death or imprisonment, or when the Court finds that the defendant

needs to be confined as a dangerous irresponsible person pursuant to Article 73 (3) of the
Penal Code, the order shall be in a prescribed form.

Article 157 — Special Procedures in Cases Involving the Sentence of Death.

1.

No sentence of death may be carried out without confirmation of the conviction and
sentence by the Supreme Court and confirmation by the Head of State of Eritrea pursuant
to Article 64 of the Penal Code.

. If the sentence is confirmed, it shall be carried out in accordance with the conditions laid

down in the order of confirmation.

. If the sentence is commuted to a term of imprisonment, the order of commutation shall be

sufficient authority for carrying into effect the terms of such order.

Article 158 — Postponement of Imprisonment.

1.

A Court, having sentenced a defendant to a term of imprisonment, may postpone the
beginning of the service of that sentence for a term not exceeding six months, if the Court
finds that:
a. the defendant is not likely to be a danger to public security;
b. the defendant is not likely to abscond or otherwise avoid the service of the
sentence;
c. the defendant is primarily responsible for the support of the defendant’s family;
and
d. the defendant produces guarantors for his good behavior and submission to
imprisonment at the end of the specified term.

. If defendant is a pregnant woman the court may postpone the beginning of the service of

the term of imprisonment until after the pregnancy ends, or for six (6) months after that
date.

. If a defendant has been sentenced to a term of imprisonment of not more than three months

and an appeal has been made against the judgment or sentence of a court, the court that
passed the judgment or sentence shall suspend the carrying out of the sentence of
imprisonment until the appellate court makes its decision and order the production of
guarantor(s) for his good behavior and submission to imprisonment in case the appellate
court affirms the judgment of the lower court or awards another term of imprisonment.
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TITLE V— PROCEDURE CONCERNING YOUNG OFFENDER

CHAPTER 1
APPLICATION

Article 159 — Application.
Criminal cases concerning young offenders shall be dealt with in accordance with the
provisions of this Title.

Article 160 — Principles.
1. It is hereby recognized and declared that:

d.

crime prevention is essential to the protection of society and requires addressing
the underlying causes of crime by young offenders and developing approaches to
identifying and responding to young offenders at risk of committing criminal
offences in the future;

. while young offenders should not in all instances be held accountable in the same

manner or suffer the same consequences for their behavior as adults, young
offenders who commit offences should nonetheless bear responsibility for their
conduct;

. society must, although it has the responsibility to take reasonable measures to

prevent criminal conduct by young offenders, be afforded necessary protection
from illegal behavior;

. young offenders who commit offences require supervision, discipline and control,

but, because of their dependency, level of development and maturity, they also
have special needs and require guidance and assistance;

. the protection of society, which is the primary objective of the criminal law

applicable to youth, is best served by rehabilitation, wherever possible, of young
offenders who commit offences and rehabilitation is best achieved by addressing
the needs and circumstances of a young offender that are relevant to the young
offender’s offending behavior, his family and his community;

where it is not inconsistent with the protection of society, taking no measures or
taking measures other than judicial proceedings under this Title should be
considered for dealing with young offenders who have committed offences;

. young offenders have a right to be heard in the course of, and to participate in, the

processes that lead to decisions that affect them and young offenders should have
special guarantees of their rights and freedoms;

. in the application of this Title, having regard to the needs of young offenders and

the interests of their families, young offenders shall be dealt with in a manner that
involves the least possible interference with freedom that is consistent with the
protection of society; and

families have responsibility for the care and supervision of their children and for
that reason young offenders should be removed from the supervision of their
families, either partly or entirely, only when measures that provide for continuing
supervision by the family are inappropriate.

2. This Title shall be liberally construed to the end that young offenders will be dealt with in
accordance with the principles set out in sub-Article (1).
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Article 161 — Mode of Procedure.

1. When the prosecutor receives a police report that identifies a young offender as a
participant in the commission of a criminal offence, the prosecutor shall determine under
Article 158 whether the young offender may be eligible to be dealt with by alternative
measures, according to this Title, or prosecuted according to Chapter 3 of this Title.

2. Notwithstanding any other provisions of this Code, no young offender who is prosecuted
shall be tried jointly with an adult.

Article 162 — Eligibility for Alternative Measures.

1. Every young offender suspected of participation in a Class 8 or 9 Serious Offence or a
Petty Offence shall be considered eligible for admission to a program of alternative
measures under Chapter 2 and may be admitted to such a program, by the prosecutor or
other person acting under the authority of the Attorney General for this purpose and such
decision may be made without the approval of the Court.

2. A young offender who is not admitted to a program of alternative measures may be
prosecuted in accordance with Chapter 3 of this Title.

3. No young offender suspected of participation in a Class 1 through Class 7 Serious Offence
shall be considered eligible for admission to a program of alternative measures under this
Chapter unless the Court decides that such treatment is in the best interests of the young
offender and of society and only the Court may order the admission to such a program.

4. If a young offender who is suspected of participation in a Class 1 through Class 7 Serious
Offence is not admitted to a program of alternative measures by the Court, he may be
prosecuted according to the provisions of Chapter 3 of this Title before a judge other than
the judge who refused to admit the young offender to alternative measures under sub-
Article (2).

5. Where a parent or other adult responsible for an accused young offender objects to any
measure proposed by a prosecutor, the matter shall be considered and decided by the
Court.

CHAPTER 2
ALTERNATIVE MEASURES

Article 163 — Alternative Measures.
Under this Chapter alternative measures may be used to deal with a young offender only if:

a. the measures are part of a program of alternative measures authorized by the
Attorney General;

b. the person who is designated to decide whether to use such measures is satisfied
that they would be appropriate, having regard to the needs of the young offender
and the interests of society;

c. the young offender, having been informed of the alternative measures, fully and
freely consents to participate therein;

d. the young offender has, before consenting to participate in the alternative
measures, been advised of his right to be represented by counsel and been given a
reasonable opportunity to consult with counsel;

e. the young offender accepts responsibility for the act or omission that forms the
basis of the offence that he is alleged to have committed,;

f. there is, in the opinion of the Attorney General or his agent, sufficient evidence to
proceed with the prosecution of the offence; and

g. the prosecution of the offence is not barred at law.
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Article 164 — Meaning of Alternative Measures.

Alternative measures include all means, other than formal prosecution and punishment, that
are designed for the reform and rehabilitation of young offenders who have committed
criminal offences and these measures include, but are not restricted to, those contemplated in
Article 101 of the Penal Code.

Article 165 — Challenge to Prosecutor’s Refusal of Alternative Measures.

In any case where the prosecutor refuses to admit a young offender to alternative measures
and decides instead to charge him, the decision of the prosecutor may be challenged by the
young offender or his parent or his counsel, or by the Court itself, and in such cases the Court
shall determine whether the young offender may be admitted to alternative measures.

Article 166 — Ineligibility for Alternative Measures.
Alternative measures shall not be used to deal with a young offender alleged to have
committed an offence if the young offender:

a. denies his participation or involvement in the commission of the offence; or

b. expresses his wish to have any charge against him dealt with by the Court.

Article 167 — Statements by Young Offender.

No admission, confession or statement accepting responsibility for a given act or omission
made by a young offender alleged to have committed an offence as a condition of his being
dealt with by alternative measures shall be admissible in evidence against him in any civil or
criminal proceedings.

Article 168 — Subsequent Proceedings.

The use of alternative measures in respect of a young offender alleged to have committed an

offence is not a bar to proceedings against him under this Code, but:

1. where the Court is satisfied on a balance of probabilities that the young offender has totally
complied with the terms and conditions of the alternative measures, the Court shall dismiss
any charge against him; and

2. where the Court is satisfied on a balance of probabilities that the young offender has
partially complied with the terms and conditions of the alternative measures, the Court
may dismiss any charge against him if, in the opinion of the Court, the prosecution of the
charge would, having regard to the circumstances, be unfair, and the Court may consider
the young offender’s performance with respect to the alternative measures before making a
disposition under this Code.

CHAPTER 3
PROSECUTION OF YOUNG OFFENDERS

Article 169 — Commencement of Criminal Proceedings.

1. In any case where a young offender is prosecuted the prosecutor shall prepare a charges or
charges in accordance with this Book.

2. Any young offender who is arrested shall be taken forthwith by a police officer to appear
before a Court and the Court shall release the young offender in accordance with sub-
Article (3).

3. No young offender shall be detained in prison before trial and, pending trial, an accused
young offender shall be given forthwith into the care of his parents, guardian or relative
and, in the absence of any such person, to a reliable person who shall be responsible for
ensuring his attendance at Court.
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4. Witnesses shall be summoned to be present at Court when required.

Article 170 — Summons to Young Offender's Guardian.

Where the young offender is brought before the Court and his parent, guardian or other
person in loco parentis is not present, the Court shall immediately inquire whether such
person exists and shall summon such person to appear without delay.

Article 171 — Young Offender May Be Assisted by Counsel.

The Court shall appoint counsel to assist the young offender where no parent, guardian or
other person in loco parentis appears to represent the young offender and in any case where
the young offender is prosecuted according to this Chapter.

Article 172 — Hearing.
Except as provided in this Chapter, a young offender shall be prosecuted in accordance with
the provisions of Title II of this Book.

Article 173 — Removal of Young offender from Chambers.

When the young offender is brought before the Court, all proceedings shall be held in
chambers. Nobody shall be present at any hearing except the prosecutor, witnesses, experts,
the parent or guardian or representatives of welfare organizations.

Article 174 — Decision.

1. The judgment shall specify the provisions of the law on which it is based. Where the
young offender is found not guilty, he shall be acquitted and set free forthwith. Where he is
found guilty, the Court shall impose an appropriate measure or penalty.

2. The Court may call before it any person or representative of any institution with a view to
obtaining information concerning the character and antecedents of the young offender so
as to arrive at a decision that is in the best interest of the young offender.

3. After these persons have been heard, the parties may reply and call witnesses as to
character, who shall be questioned by the Court and thereafter the parties shall address the
Court as to sentence.

4. Judgment shall be given as in ordinary cases. The Court shall explain its decision to the
young offender and warn him against further misconduct.
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BOOK 1V — APPEAL

TITLE I — GENERAL PROVISIONS

Article 175 — Principle.

1. A final judgment of conviction, acquittal or discharge in a criminal Court may be subject
to first appeal in accordance with the provisions of this Book.

2. There shall be no right of second appeal except in accordance with the provisions of this
Title.

Article 176 — General Appellate Jurisdiction.

1. A first appeal may be made as of right from the decision of:

a. a Community Court to the Regional Court in whose territorial jurisdiction such
Community Court lies;

b. a Regional Court to the High Court; or

c. the High Court to the Supreme Court.

2. The accused or the prosecutor may appeal and if the appellate Court confirms the judgment
of the lower Court the decision shall be final as to the appellant except as provided in
Article 177 (1).

3. Where the first appellate Court reverses the judgment of the lower Court the respondent on
the first appeal may appeal further to the Court of the next level and the decision of the
second appellate Court shall be final as to both parties except as provided in Article 177
(D).

4. In case of disagreement among the judges hearing an appeal, the decision of the majority
of the judges shall be the decision of the Court. A Judge or the Judges who disagree with
the majority opinion may write dissenting opinions expressing their views.

Article 177 — Special Appellate Jurisdiction of the Supreme Court.

1. In addition to the appellate jurisdiction as set out in Article 176, the Supreme Court may
hear an appeal from final judgment by any party to a case in which an issue concerning the
constitutionality of any law is raised, or in which an interpretation of a significant
constitutional or legal principle is required for making a decision in the case.

2. Where the Supreme Court hears an appeal, it may consider all of the issues in the case.

3. An appeal under this Article shall be subject to the requirements and limitations set out in
this Title.

Article 178 — Interlocutory Appeals.

Except as provided in Articles 12, 16, 84, 85, 128 and 182(4) of this Code, there shall be no
interlocutory appeal from a decision made before final judgment during the course of a
criminal prosecution.

Article 179 — Appeal From Final Judgment.

1. Following final judgment at trial, any decision made during the course of proceedings may
be the subject of appeal in accordance with the provisions of this Book.

2. A person who has been found guilty and sentenced may appeal against a finding of guilty
or sentence, except that a person who has been sentenced following a plea of guilty may
appeal only against sentence.

3. The prosecutor may appeal against a judgment of acquittal, discharge or sentence.
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4. An appeal by a young offender or by an incapable person may be made through his legal
representative.

5. In any case in which the penalty of death is imposed the case shall be referred for review to
the Supreme Court even where there is no petition for appeal or review to that Court.

Article 180 — Grounds of Appeal.
1. A first appeal may be filed on the ground that
a. the Court made an error in any decision taken during the course of trial, or
b. the final judgment cannot reasonably be supported by the evidence.
2. A second appeal may be filed only on the ground that the first Court of appeal made an
errTor.

Article 181 — Notice of Appeal and Memorandum of Appeal.

1. Notice of appeal shall be given in writing by the appellant or his counsel within fifteen
(15) days of the judgment under appeal. On receipt of a notice of appeal, the registrar shall
cause the judgment appealed to be copied and served upon the appellant or his advocate
and, where the appellant is in custody, the copy shall be sent to the superintendent of the
prison in which he is confined for service on the appellant. Such copy shall be dated and
the date on which it is handed to the appellant or his counsel, or is sent to the
superintendent of the prison, shall be certified by the registrar.

2. The memorandum of appeal under Article 183 shall be filed within thirty days of receipt of
the copy of the decision appealed. The notice and memorandum of appeal shall be filed in
the registry of the Court that gave the judgment under appeal.

3. Where the appellant is in custody, the superintendent of the prison in which he is confined
shall deliver the notice and memorandum of appeal without delay to the Court against
whose decision appeal is made.

. A copy of the memorandum of appeal shall be served on the respondent to the appeal.

. Within thirty (30) days of the filing of the memorandum of appeal, the respondent shall
have the right to file a memorandum in reply and any such memorandum shall be served
upon the appellant at the time of filing.

[S2 N

Article 182 — Stay of Execution.

1. Where a convicted person has given notice of appeal, no sentence or other order of the trial
court shall be executed until the outcome of the appeal has been finally determined.
However, where an accused person who had been released on conditions during the trial
has been sentenced to a term of imprisonment of more than three months, the trial court
shall order his detention or make any other appropriate order to secure his attendance to
the appellate court.

2. A person who has been found guilty and sentenced by a trial Court, but who has been
detained pursuant to Article 69 or under sub-Article (1), may apply for release pending
appeal according to the provisions of Article 70.

3. Where an accused person is released on conditions pending his appeal, a sentence of
imprisonment shall not commence until the Court of appeal delivers judgment.

4. Where an accused person who during the trial had been ordered to be detained according
to the provisions of Article 85 or was under any other obligation under Article 70 has been
acquitted by the trial court and the public prosecutor appeals against the acquittal, the
appellate court shall decide anew whether the detainee shall be detained until the
completion of the appeal, released with or without conditions, or make any other decision
that the appellate court deems necessary. The appellate court shall give reasons for its
decision and in making such decision, the appellate court shall consider:

Page 60 of 66



THE ABC JOURNEY | RULE OF LAW AND DEMOCRATIC INSTITUTION BUILDING

a. seriousness of the charge against the acquitted person;
b. the weight of the evidence presented against the accused person;
c. the prospect of reversal of the trial court’s decision; and
d. any other relevant factor deemed appropriate by the appellate court.
5. Except where the appellate Court is the Supreme Court, the decision of an appellate Court
pursuant to sub-Article (4) shall constitute ground for an interlocutory appeal.
6. The decisions of an appellate Court pursuant to sub-Articles (1) — (4) shall also apply if a
second appeal has been made against the final judgment of the first appellate Court.

Article 183 — Contents of Memorandum of Appeal.

1. The memorandum of appeal shall state concisely the grounds of appeal, under enumerated
headings and shall conclude with a statement of the remedy sought.

2. The memorandum of appeal and reply shall be signed and dated by the party and his
counsel, if any.

Article 184 — Case Forwarded to Appellate Court.

1. Within fifteen (15) days of receipt of the memorandum of appeal and reply, or the date for
the reply to be filed, the trial Court shall forward the case on appeal to the appellate Court
and it shall contain a copy of:

a. the judgment under appeal;

b. the record of trial;

c. the notice and memorandum of appeal and reply, if any; and
d. the record of the first appeal, if any.

2. The Court of appeal, upon the application of one of the parties, may dispense with making
a copy of the record of trial where the making of such copy would delay unduly the
hearing of the appeal and the Court may order the original file to be produced.

Article 185 — Application for Leave to Appeal Out of Time.

1. If a notice of appeal or a memorandum of appeal is filed out of time, the court shall refuse
to accept it and shall require the person submitting such notice or memorandum to apply in
writing to the court of appeal for leave to appeal out of time.

2. The application shall state clearly the reasons why the appeal should be heard out of time,
including the appearance of any substantial miscarriage of justice that emerged following
final judgment in the matter and the reasons that occasioned the delay in bringing the
appeal.

3. The court shall not give leave to appeal out of time unless it is satisfied, after hearing the
parties, that the delay was not occasioned by the applicant’s intent or negligence.

4. Where leave to appeal out of time is given the court of appeal shall fix the date by which
the memorandum of appeal is to be filed.

5. Any paper or document submitted by an appellant in custody to the Prison Administrator
of the prison in which he is held shall be deemed to have been filed on the date that such
paper or document was submitted to the Prison Administrator.

Article 186 — Hearing.

1. The Court of appeal shall fix a date on which the appeal will be heard and the parties to the
appeal shall be notified.

2. Where the appellant is in custody pending appeal, the Court shall order that he be delivered
for the hearing of the appeal and in the event that the prison authorities fail to deliver the
appellant in a timely manner, the Court shall order a postponement of the appeal so as to
preserve the appellant’s right of appeal.
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3. The appellant or his counsel shall state the case on appeal, the respondent shall answer and

the appellant may reply except for cases governed by Article 189 (6) of this Code.

Article 187 — Absence of a Party to the Appeal.

1.

Where the appellant or his counsel is not present on the day fixed for the appeal and he has
been notified of the hearing date, the appeal shall be struck out, provided that the appeal
may be restored to the list where the appellant or his counsel can show that he was not
present for reasons beyond his control.

. Where the respondent or his counsel is not present, the appeal shall proceed in his absence

if adequate notice has been given pursuant to Article 185 concerning the date and time of
the hearing.

Article 188 — New Evidence.

1.

The court of appeal may admit and consider fresh evidence, or compel the submission
thereof, if it is satisfied that such evidence is necessary for a just determination of the case
and is otherwise admissible under the provisions of this Code and in any case where the
court admits new evidence it shall record its reasons for doing so in its judgment.

. Evidence admitted under this Article shall be considered as if it were evidence in the court

of first instance.

Article 189 — Powers of Court of Appeal.

1.

At a first appeal the court shall allow the appeal if it is satisfied that there was an error at
trial or that the evidence does not support the finding of guilt or innocence or the sentence
at trial.

. If a second appeal is heard in accordance with Article 180, the court shall allow the appeal

only if it is satisfied that there was an error in the judgment of the first court of appeal.

. Where it allows an appeal, the court may:

a. on an appeal from an order of acquittal or discharge, reverse such order and direct
that the accused be retried on the same charge or charges by a court of competent
jurisdiction; or

b. on an appeal from conviction or sentence:

i. reverse the finding of guilt and acquit the accused or direct that the
accused be retried on the same charge or charges by a court of competent
jurisdiction; or

ii. with or without altering the finding of guilt, substitute a fit sentence,
although in no case of appeal from sentence by the offender may the court
of appeal substitute a more severe sentence than was imposed at trial.

. Where the court of appeal confirms the conviction but alters the sentence, or vice versa, a

second appeal may be filed with leave only in respect of the conviction or sentence that has
been altered.

. Where the court would otherwise allow an appeal based upon an error in the lower court, it

may nonetheless dismiss the appeal if it is satisfied that the error would not have affected
the outcome of the judgment in the court below.

. A court of appeal may dismiss an appeal after hearing oral argument by the appellant and

without hearing argument by the respondent.

Article 190 — Appeal in Cases Concerning Several Convicted Persons.

1.

Where a Court hears an appeal that concerns several convicted persons but only one of
them appeals, it may direct that its judgment be applied to those other accused as though
they had appealed where:
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a. the judgment is to the benefit of the appellant; and
b. had the accused appealed, they would have benefitted similarly.
2. Where more than one person has appealed in relation to the same case or matter, the
appellate Court shall order that their appeals be heard together.

3. No order made to the prejudice of an appellant may be applied to a person who has not
appealed.
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BOOK V — HABEAS CORPUS AND EXTRAORDINARY REVIEW

TITLE I — HABEAS CORPUS

Article 191 — Right of Habeas Corpus.

Every person arrested or detained prior to trial shall have the right to petition any court for his
release on the grounds that his arrest or detention is without due process in violation of the
laws and Constitution of Eritrea. Such petition may be filed by the arrested person, his
counsel, a relative or any other interested person acting on behalf of the arrested person.

Article 192 — Priority of Petitions of Habeas Corpus.

1.

Every Court receiving a petition of habeas corpus for release of an arrested or detained
person shall give the petition the utmost priority, unless the petition fails to state a
sufficient claim and shall forthwith issue a summons directing the person who has custody
of the arrested or detained person to appear before the Court, together with that person, on
such day as shall be fixed in the summons, and show cause why the person should not be
released.

. In all cases, the Court summons shall fix the date for appearance pursuant to sub-Article

(1), no more than 24 hours after the petition has been filed.

Article 193 — Form and Content of Petition of Habeas Corpus.

1.
2.

The petition shall contain a statement of the grounds upon which habeas corpus is sought.
The petition for release shall be accompanied by a declaration by the applicant stating the
name of the person under whose custody he is being held, the nature and place of the
restraint or detention, and the names of the persons, if any, who can testify to the facts
alleged in the petition.

. If the person restrained or detained is unable to make the petition or affidavit, for whatever

reason, then the petition and the affidavit made on his behalf shall state the name of the
person restrained and that he is unable to make the application or affidavit himself.

. Notwithstanding sub-Articles (1) and (2), the petition for release may be in any form, with

or without affidavit, and should include, if possible the place of the person’s detention and
the responsible police officer or custodian, if known.

Article 194 — Power of the Court to Compel Testimony.

1.

In the event that the petition for release does not specify the place of detention, the
responsible police officer or custodian, or any other facts deemed by the Court necessary
to issue an order, the Court shall have the power to summon any public prosecutor, police
officer, custodian of detention centers, or any other person the Court determines has
information relating to the petition, to appear in Court and provide, under oath, whatever
testimony the Court deems necessary.

. If the Court has a reasonable belief that a violation has occurred pursuant to its inquiry

under sub-Article (1), it shall:
a. cause criminal proceedings to be instituted against the person or persons
responsible, if such offence amounts to an offence under the Penal Code; or
b. order that disciplinary action be taken by the competent authority against the
person or persons responsible, if the violation does not amount to an offence.
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Article 195 — Hearing and Decision on Application for Habeas Corpus.

1.

On the day fixed in the summons under Article 192 (2), the Court shall investigate the
truth of the facts alleged in the application and may make such orders as it deems
appropriate, in light of the evidence.

. Where the Court is satisfied that the restraint is unlawful, it shall order the immediate

release of the person arrested or detained. The person who has custody of the arrested or
detained person, notwithstanding any other orders or instructions by any person or
authority to the contrary, shall forthwith release that person.

. Where the Court is in doubt as to the truth or the facts alleged in the application, it may

order the release of the person arrested or detained upon his own undertaking, or subject to
any of the conditions specified in Article 70.

. The Court shall, if it issues an order pursuant to sub-Article (2), require proof of the

arrested or detained person’s release in whatever form it deems necessary.
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TITLE II — EXTRAORDINARY REVIEW

Article 196 — Application.

1. A party may apply to the Supreme Court for leave to review any interlocutory decision
made by a Court during the course of proceedings.

2. An application for review may also be made under this Article to the Supreme Court in any
case where all rights of appeal have been exhausted and no application for appeal out of
time is permitted under Article 184.

3. Leave may be sought and granted on the sole grounds that the decision in issue reflects
manifest error of principle or gross unfairness that cannot be remedied by final judgment
or by appeal in the matter without causing further prejudice or unfairness to a party or the
parties.

Article 197 — Remedy.

If the Court grants leave in accordance with Article 196, it may also grant such remedy as it
considers appropriate in the circumstances to ensure the orderly progress and disposition of
proceedings.

Made at Asmara, this ___ day of 2026.

THE NATIONAL ASSEMBLY OF ERITREA
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